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THE DANGER LINE. 


The Federal Supreme Court has lately pronounced the ‘“ eight- 
hour law ’’ of Utah to be valid; ! and in the opinion of the 
court occurs an interesting discussion of principles of constitu- 
tional law. The legislation under review was ‘* an Act regulating 
the hours of employment in underground mines and in smelters 
and ore reduction works.’’ Its general features were the fol- 
lowing: It limited the period of employment of workingmen 
(in the occupations mentioned) to eight hours per day, except 
in cases of emergency where life or property was in imminent 
danger, and it declared any violation of the law to be a misde- 
meanor. ‘The validity of the statute was challenged by one 
condemned to pay a penalty for its violation. The ground of 
objection was alleged conflict with the Fourteenth Amendment 
of the constitution of the United States in that the act abridged 
the privileges and immunities of citizens of the United States, 
deprived both employer and laborer of property without due 
process of law, and denied to them the equal protection of the 
laws. The form of the action before the court was a writ of 
error to review the judgment of the Supreme Court of Utah,? 
denying an application for plaintiff’s discharge on habeas corpus. 
The Supreme Court of Utah had sustained the statute, and the 
Supreme Court of the United States reached the same con- 


1 Holden v. Hardy (1898) 18 Sup. 2 14 Utah, 71 (1896); 46 Pac. Rep. 
Ct. Rep. 383. 756. 
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clusion in an opinion delivered by Mr. Justice Brown. The 
substance of the final judgment is that the statute is sustain- 
able as an exhibition of the police power. The line of argu- 
ment followed by the court we shall not attempt to fully 
summarize. It repays careful study and will command, as 
it deserves, the close scrutiny of the active members of our 
profession, whether on the bench or at the bar. For present 
purposes we shall quote a few passages for reasons which 
will appear in the course of this paper. 

Mr. Justice Brown declares that the right of contract ‘is 
itself subject to certain limitations which the State may law- 
fully impose in the exercise of its police powers.’’ He further 
says, however, that a ‘* general prohibition against entering into 
contracts with respect to property, or having as their object the 
acquisition of property ’’ would be invalid, not being ‘* due pro- 
cess of law.’’ The following sentence as to the meaning of 
due process of law is noteworthy :— 


Recognizing the difficulty in defining with exactness the phrase 
‘* due process of law,’’ itis certain that these words imply a conformity 


with natural and inherent principles of justice, and forbid that one 
man’s property, or right to property, shall be taken for the benefit of 
another, or for the benefit of the State, without compensation, and that 
no one shall be condemned in his person or property without an oppor- 
tunity of being heard in his own defense. 


After reviewing a number of decisions, the learned Justice dis- 
poses of the objection of unjust classification thus :— 


The enactment does not profess to limit the hours of all workmen, 
but merely those who are employed in underground mines, or in the 
smelting, reduction or refining of ores or metals. These employments, 
when too long pursued, the legislature has judged to be detrimental to 
the health of the employés ; and, so long as there are reasonable grounds 
for believing that this is so, its decision upon this subject cannot be 
reviewed by the Federal courts. 


Treating the claim for Federal protection of ‘* freedom of 
contract,’’ the opinion declares : — 


But the fact that both parties are of full age, and competent to 
contract, does not necessarily deprive the State of the power to inter- 
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fere, where the parties do not stand upon an equality, or where the 


public health demands that one party to the contract should be pro. 
tected against himself. 


In distinguishing the case at the bar from decisions in which 
State statutes restricting the hours of labor had been pronounced 
unconstitutional, the learned Justice held that those decisions 
had no application where the legislature adjudged that a limita- 
tion of hours of labor was necessary for the preservation of 
the health of employés, and ‘‘there are reasonable grounds 
for believing that such determination is supported by the 
facts.”’ 

The conclusion of the court appears to have been approved 
by all except Justices Brewer and Pecknam, who dissented. 
The dissents at once recall views expressed in the decisions in 
Gulf C.& S. F. Ry. v. Ellis, and in Allgeyer v. Louisiana,’ 
written by the learned Justices last mentioned. In the former 
case a Texas statute, permitting the recovery of a reasonable 
attorney’s fee (not to exceed $10) in event of a judgment for 
plaintiff in certain cases against railway corporations, was 
declared unconstitutional in a learned opinion by Mr. Jus- 
tice Brewer, who held the statute to be an arbitrary selection 
or classification of railroads for the purposes named in the act, 
and hence that it was not ‘* due process of law.’’ In the <All- 
geyer case the learned opinion of the court by Mr. Justice 
PeckHamM condemned an act of the legislature of Louisiana as in 
conflict with the ‘‘ due process of law’’ clause of the amended 
Federal constitution. In that case it was said that 


‘‘Liberty,’’ means ‘‘ not only the right of the citizen to be free from 
the mere physical restraint of his person, as by incarceration, but the 
term is deemed to embrace the right of the citizen to be free in the en- 
joyment of all his faculties; to be free to use them in all lawful ways ; 
to live and work where he will; to earn his livelihood by any lawful 
calling; to pursue any livelihood or avocation, and for that purpose to 
enter into all contracts which may be proper, necessary and essential] 


to his carrying out to a successful conclusion the purposes above 
mentioned.”’ 


1 (1897) 165 U. S. 150. 2 (1897) 165 U. S. 578. 
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The Holden case does not appear intended to overrule either 
of the judgments just cited. On the contrary, Mr. Justice 
Brown refers to the Allgeyer decision in terms implying its 
approval, and expresses no disapproval of the Zilis case. 

The dissents, however, have considerable significance, in view 
of the guarded manner in which the rules of law are laid down 
to support the conclusion of the court. If so cautious a 
declaration of the scope of the police power of the States 
fails of unanimous approval in the august body referred to, it 
would seem quite probable that that declaration marks the verge 
to which the court will go in acknowledging the authority 
to exert that power. Therefore some of the passages above 
quoted from the court’s learned opinion are luminous with the 
warning they convey of limitations which that court considers 
it proper to impose upon the exercise of police power by the 
States of the Union, under the Federal constitution. 

On the other hand, the opinion indicates a disposition on the 
part of the court to keep away from the danger line of interfer- 
ence with the operation of the local police power in regard to 
those subjects which concern at least the health of the people, 
or of a considerable class of them. In this respect the case con- 
cedes a wider latitude of action to the police power than a 
number of decisions in State courts of last resort concede. 
Some of the latter class of decisions have a sufficiently impor- 
tant bearing on the main thought of this paper to warrant 
citation.! 

Notwithstanding the length to which some of those cases have 
gone toward holding that ‘‘ freedom of contract ’’ is a part of 
constitutional liberty, which may not be abridged by legislation, 
there are many counter rulings approving restrictions on that 
freedom, apparently inconsistent with the large immunity as- 
serted in theformer class of decisions. We mention in a note 
a few of those counter rulings.? 


1 Godcharles v. Wigeman, 113 Pa. _v. Printing Co., 41 Neb. 127; Ritchie 
431; Frorer v. People, 141 Ill. 171; v. People, 155 Ill. 98. 

Harding v. People, 160 Ill. 459; State 2 Considine v. Ins. Co., 165 Mass. 
v. Iron Co., 55 Ohio St. 442; Brace- 462; Frisbie v. U. S., 157 U.S. 161; 
ville Co. v. People, 147 Ill. 66; Lowe Railroad v. Paul (Ark.), 40S. W. Rep. 
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The courts themselves have constantly exercised the authority 
of declaring void certain sorts of contracts because contrary to 
public policy,’ and of annulling other agreements because of 
fraud or unfairness inthem. We have never heard it intimated 
that judicial action in that line was an infringement of ‘¢ lib- 
erty,’’ or was not ‘* due process of law,’’ or was in any way 
obnoxious to any prohibition of the organic laws. But when a 
State statute attempts to define a public policy disapproving a 
class of contracts which the legislature considers unfair, or 
unjust, that statute must endure a severe test at the hands of the 
Federal judiciary, after it has run the gauntlet of the State 
tribunals, which is often, of itself, a difficult proceeding. The 
Federal court must be able to discern ‘‘ reasonable grounds ”’ 
for believing the facts which the State legislature adjudged 
to call for the enactment; and ‘‘ the question in each case is 
whether the legislature has adopted the statute in exercise 
of a reasonable discretion, or whether its action be a mere 
excuse for an unjust discrimination or the oppression or 
spoliation of a particular class.’’? In that statement there 
seems to lurk the doctrine that the jurisdiction of the police 
power of a State over a particular subject depends on the ulti- 
mate decision of the Federal Supreme Court as to the existence 
of ** reasonable grounds ”’ for applying that power to that sub- 
ject. If the majority of members of the Federal court of last 
resort believe that reasonable grounds for the enactment do not 
exist, it appears that the enactment would be held to be beyond 
the power of the State to pass. The power of a State to define 
by its law a public policy as to contracts is, therefore, subject 
to a judicial revision the effect of which has been to give some 
contracts immunity from legislative regulation (for example, 
contracts for wages to be paid in store orders), * and to subject 


705; In re House Bill 147, 23 Colo. 


2 Holden v. Hardy, above. 
504; Com. v. Mfg. Co., 120 Mass. 383; 


3 State v. Loomis (1893), 115 Mo. 


U. 8. v. Freight Assn., 167 U. S. 290; 
St. Louis &c. Co. v. Gill, 156 U. S. 
647; Hancock v. Yaden, 121 Ind. 366; 
State v. Mfg. Co., 18 R. I. 16. 

1 See entire treatise of Greenhood 
(1886), On Public Policy. 


307; 22S. W. Rep. 850; 21 L. R. A. 
789, with note. Other such contracts 
are indicated in cases already cited in 
these notes. 
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other contracts to a legislative straight jacket dictated by the 
publie policy of a statute, as, for instance, contracts of insur- 
ance.! 

The cases above referred to have started in the mind of the 
writer the question, how near is the judiciary approaching the 
danger line of conflict with the principles of popular government 
which the Federal and State constitutions of our country in- 
tended to express? 

To Americans who love their country, the perpetuation of 
its free institutions is a cherished hope. But if the fabric 
of our constitutional government is to stand in its pristine 
form, it must be by the wisdom and virtue of its custodians no 
less than by any deeds of valor. .We know of no human 
agency that can be more potential during the coming century to 
preserve it than the judiciary, and especially the Federal judi- 
ciary, to which is intrusted the function of giving final construc- 
tion to the constitution of the United States in litigated cases. 
The delicacy of that trust need not be dwelt upon. One 
responsibility, however, which belongs to it is that of drawing 
the line which marks the limits of its own power. If that duty 
shall be worthily performed continuously, in the spirit of self- 
control taught by the constitution itself, it will be well for the 
republic. 

The paramount lesson imparted by the Federal constitution is 
in the example it gives of noble self-restraint in the people who 
adopted it. It is this characteristic that seems to us most ad- 
mirable. We shall not pause to philosophize on the causes that 
led to so remarkable an exhibition of magnanimity as a result of 
the Revolution of 1776. It is sufficient to say that the written 
scheme of our government is in itself an expression of the true 
spirit of liberty, particularly in those pledges of protection to 
the rights of individuals and of the minority by which the rul- 
ing majority has imposed bounds to its own political power. 
The provisions embodying those pledges reveal the profound 
philosophy of the framers of the organic law? no less than do 


1 Wall v. Society (1887), 32 Fed. 2 Miil, On Liberty (1867), p. 6; Kant 
273; Daggs v. Ins. Co. (1896), 136 Mo. Philos. Law (Hastie, 1887), pp. 27, 47, 
382 (38 S. W. Rep. 85). 48; Puchta, Outlines of Jurisprudence 
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the checks and counter-checks produced by the various political 
forces called into activity by its terms. 

From our system of government, which taught the great lesson 
of political forbearance, time unfolded a means to enforce the 
lesson, and to compel obedience to its principles of rational 
liberty. That means is found in the now conceded power of the 
judiciary to declare the paramount authority of the constitution 
by nullifying unauthorized acts of the legislature. That power 
was stoutly controverted in the early days of the republic,! but 
it cannot be gainsaid that the exercise of the power by the 
American courts has successfully stood the scrutiny of that 
final arbiter of all things in a republican State — public opinion. 

But in recent times the consequences that often follow 
prolonged enjoyment of great governmental prerogatives begin 
to be observable in the action of the courts. The power of set- 
ting aside legislation has been growing by the stimulus of rapid 
exercise. It has been extended of late to a degree that would 
have startled its pioneer expounders. The broad significance 
now ascribed to the word ‘* liberty,”’ in its relation to the right 
of contract, is the outgrowth of that expansion of power, as is 
the large import given to the words, ‘* due process of law.”’ 
A very elastic meaning has been accorded, in many instances, 
to the phrase last quoted, and the possibilities of its con- 
struction appear to be not yet exhausted. The decisions already 
cited indicate how ‘liberty’’ protects some contracts from 
the reach of the police power, but does not protect all contracts 
against legislation under that power. 

But what standard is provided to determine into which of 
those classes any given contract will fall, in advance of an ad- 
judication on the subject? There seems to be none except the 
very general and vague considerations of justice and abstract 
right that are referred to in some of the precedents. In the 
Hayden case, the legislation under review is sustained as an 


(Hastie, 1887), p. 3; Amos, Science of State constitution, but he conceded 
Law (1891), p. 90. that legislative acts of the State in 
1 As late as 1825, in Eakin v. Raub, conflict with the Federal constitution 
12 §.& R. 330, Chief Justice Gibson might be nullified by the judiciary, by 
protested against the exercise of that virtue of the express terms of Section 
power by State judges enforcing the 2 of Article 5 of that instrument. 
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‘*exercise of a reasonable discretion.’’ It is further said in 
that case that ‘*due process of law’ implies a conformity 
‘¢ with natural and inherent principles of justice.”’ 

The difficulty of utilizing such guides to ascertain the correct- 
ness of legislative action is that, until the final court has spoken, 
no one interested in knowing his rights, under the law, can 
safely act on his own judgment, or even upon the advice of the 
most eminent counsel, regarding them. The decisions already 
cited show that the courts themselves are in hopeless conflict in 
using those guides. No greater certainty in applying them could 
be expected in any other quarter. 

It can scarcely be denied that the real ground for the con- 
stitutional distinction drawn between those classes of contracts 
is found in the varying view of the courts as to the justice or 
reasonableness of legislation as applied to the subjects of the 
contracts that come up for review. The court’s opinion of the 
wisdom of the legislation finally solves the issue as to the right 
to enact it. The establishment of such a test to determine the 
power of the legislature, in making laws to regulate contracts, 
would be far worse than an acceptance of the ancient suggestion 
to give the judiciary a revisory or veto power over bills beforethey 
become laws.! The latter plan of review would secure, at least 
certainty, as to what was law — a certainty which does not now 
exist when the law attempts to restrain the power of contract. 

It used to be often said (and it has even been declared of late, 
as a general rule) that courts have nothing to do with the wis- 
dom or policy of legislation. But that declaration is hard to 
reconcile with the rulings that demand ‘‘ reasonable grounds” 
(in the opinion of the court) as a warrant for legislation under 
the police power. 

We understand the difficulty which judges encounter who 
conscientiously strive to master the practical question of the 
extent of their constitutional right (and even imperative duty ) 
to review legislative action. The injustice and hardship of 
crude and arbitrary enactments seem, at times, to call loudly for 
a corrective. And when no specific provision of the funda- 


2 That suggestion was offered in Madison, but it was rejected. 4 El- 
the constitutional convention of 1787, _liot’s Deb. 57. 
by Mr. Wilson, and seconded by Mr. 
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mental law can be found to nullify them, a court of impetuous 
will and earnest purpose is often tempted to give an elastic 
meaning to some general language in the organic laws to reach 
the apparent demand of justice in the particular case. Would 
it not, however, be more conservative to wait for the people, 
in their calm second thought, to apply the corrective by re- 
pealing the unjust law? If the sober and earnest wish of the 
people approves the law, their will must finally prevail by con- 
stitutional changes. To quote the forcible language of Pro- 
fessor Bryce: ‘‘ To the people we come sooner or later. It 
is upon their wisdom and self-restraint that the stability of the 
most cunningly devised scheme of government will in the last 
resort depend.’’? 

The course of republican progress involves necessarily sharp 
conflicts of opinion on questions of public justice and public 
policy. The ceaseless struggle for right must go on in the law 
as it has done for ages. According to Dr. von Ihering: ‘*‘ This 
struggle reaches its highest degree of intensity when the interests 
in question have assumed the form of vested rights). * * * 

‘s All the great achievements which the history of the law 
has to record—the abolition of slavery, of serfdom, the free- 
dom of landed property, of industry, of conscience, etc.— all 
have had to be won, in the first instance, in this manner, by 
the most violent struggles, which often lasted for centuries. 
Not infrequently streams of blood and everywhere rights 
trampled under foot, mark the way which the law has traveled 
during such conflict. For the law is Saturn devouring his own 
children. The law can renew its youth only by breaking with 
its own past.’’? 

The American courts cannot stand absolutely aloof in the 
struggle. The proper construction of the organic laws demands 
clear conception and expression of the moral meanings of law. 
Effect must be given to the spirit which true law gives forth. 
But yet the judiciary should recognize the spirit of the actual law 
and not substitute its view of what the law shouldbe. To retain 
the high place which the American judiciary holds it should stand 


1 Bryce Am. Commonwealth (1889), 2 Thering, Struggle for Right (1879, 
Pp. 270. Lalor’s ed.), p. 11. 
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fast to the precept that courts declare the law but should not 
attempt to make the law. 

The strength of the judiciary to-day lies in the confidence of 
the people, the knowledge of which is a priceless comfort to 
many a faithful worker in that field. The people, we believe, 
approve the use of judicial power to enforce the distinct guar- 
anties of private right contained in our constitutions; but we 
are greatly mistaken if they will long tolerate a construction 
of that document which, in effect, leaves the question of valid- 
_ ity of a law to depend on even the most eminent judge’s view 
of its propriety or reasonableness. 

So far, there has been no serious open revulsion of public opin- 
ion against the wide extension of power which some of the cases 
seem to assert in the direction indicated. But it will not be long 
before the vigilant spirit of American thought will begin to sug- 
gest a halt in further progress of that sort. It would be well for 
the judiciary, as the strong conservative influence in our gov- 
ernment, to call the halt itself. If it does not, its present 
powerful influence for good will be found to wane. 

A court should always be an exemplar of willing obedience 
to the law. It should be no less ready to recognize the lim- 
itations on its own authority than to enforce the restraints of law 
upon others. If the principles of American free government 
are to maintain their supremacy and the evolution of political 
wisdom is to keep pace with the evolution of material prosperity — 
if the grandeur of our civic power is to rival the glory of our 
arms, the judiciary must practice the lesson of self-restraint 
which is the beauty and the strength of our American liberty. 

We trust it will be understood that these observations are 
written in no controversial spirit, but with a sincere respect for ~ 
the able jurists whose opinions have been referred to. Our 
purpose has been merely to note some apparently dangerous 
tendencies in the interpretation of the organic law of to-day, and 
to collect some references to cases on the ‘liberty ’’ of con- 
tract. We shall feel abundantly rewarded if what has been 
said may be of some slight service toward preserving the free 
institutions of our beloved country, and toward warning the 
judiciary from the danger line of encroachment upon them. 
SHEPARD 
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‘HE INTERPLEADER DOCTRINE OF INDEPENDENT 
LIABILITY. 


Before dealing with the interpleader doctine of independent 
liability, it may be useful as well as interesting to refer briefly to 
the origin and progress of interpleader generally. Interpleader 
presupposes three parties at least, the applicant who comes intu 
court seeking relief, and two or more rival claimants who are 
vexing him by demanding from him the same property or debt. 

Interpleader is defined as a legal proceeding devised for the 
relief of persons of whom the same property or debt is claimed 
adversely by two or more different parties. Relief is awarded 
when the applicant has brought the property or the amount of 
the debt into court, and thus shown his own disinterestedness. 
Thereupon he obtains an injunction staying any present action, 
and directing that no future one shall be instituted against him, 
while the claimants are ordered to contest among themselves 
the ownership of the subject in dispute. Literally, the term 
interpleader means, to discuss or try a point incidentally 
happening, as it were, before the principal cause can be 
determined. 

The history of interpleader shows that relief within a narrow 
range was awarded as early as the sixteenth century in English 
courts of common law, and then became obsolete. In the 
English Court of Chancery, bills of interpleader also had an 
early origin, and when courts of equity were established in 
America, the English principles of interpleader were also adopted, 
and are still practiced in the various States of the Union where 
Courts of Chancery now exist, or where other courts administer 
equitable principles. 

In England in 1831 interpleader was reintroduced into courts 
of common law by an Act of Parliament passed in that year, 
embodying to a large extent the principles of interpleader as then 
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followed in the Court of Chancery.! In 1860 important amend- 
ments were introduced extending the range within which relief 
might be granted.?, Down to 1881, a harassed stakeholder was 
able to obtain relief, either in a Court of Chancery upon filing a 
_ bill of interpleader, or in courts of common law by a summary 
and inexpensive proceeding under the interpleader statute. 
Since 1881, the English courts of law and equity have been fused 
and interpleader is now awarded under a code founded on the act 
of 1831. 

In the United States the advantages of the English act of 1831 
were recognized, and provisions closely following it were soon 
enacted, in Pennsylvania in 1836, and in New York in 1851, 
while to-day, statutory interpleader provisions of a similar 
nature are found in the civil procedure codes of at least thirty- 
one States, while in most of the other States relief may be had 
by bill or action of interpleader. 

In many other parts of the world the English Act has also 
been adopted; in Ireland, in the various provinces of Canada, 
except Quebec, in the Australian colonies, in Newfoundland, and 
among other places in the Hawaiian and Bermuda Islands. It 
is certainly remarkable, that a legal proceeding, such as that we 
are dealing with, should have been so widely and so uniformly 
adopted, as is shown by an examination of the various statute 
books. 

Several rules were laid down when the proceeding of inter- 
pleader first came into vogue, which had to be observed before 
an applicant could obtain relief from the conflicting claims which 
vexed him. One of these was, that he must not have rendered 
himself personally liable in any way to either of the claimants, 
apart from the mere question of the title of the subject-matter 
claimed. This is frequently referred to as the doctrine of inde- 
pendent liability, and is the subject which it is proposed to review 
in this article in the light of the reported decisions bearing 
upon it. 

It has long been the rule therefore that interpleader will not 
lie in equity, if one claimant claims from the applicant the prop- 


1 1 and 2 Will. IV., C. 58. 2 23 and 24 Vict., C. 126. 
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erty in question, and also asserts against him a personal claim 
for damages in addition. 

This rule is sometimes put in another form when it is said, 
that interpleader will be refused when all the rights claimed by 
the claimants cannot be determined in the litigation between 
them. It is of course clear that in an issue between the adverse 
claimants to determine the title to the property, the personal 
claim of one claimant against the applicant cannot possibly be 
determined.! 

Expressed in another way, it has also been said, that when 
the plaintiff in a bill of interpleader is subject to a personal claim 
in addition to the claim to the property in his possession, he 
cannot be said to stand indifferent.? 

This doctrine has also been described in still another way when 
it is said, that interpleader will not be awarded if the claimants’ 
claims are not co-extensive, because when one claimant claims 
the property and damages in addition for its detention, and the 
other claims the property only, the claims cannot be said to be 
co-extensive, for the same thing is not then claimed by both.’ 

This doctrine has been well described in a leading English 
case upon the subject of interpleader as follows: The case ten- 
dered by every bill of interpleader ought to be, that the whole 
of the rights claimed by the defendants may be properly deter- 
mined by litigation between them, and that the plaintiff is not 
under any liability to either defendant beyond those which arise 
from the title to the property in contest, because if the plaintiff 
has come under any personal obligation, independently of the 
question of property, so that either of the defendants may 
recover against him at law, without establishing a right to the 
property, it is obvious that no litigation between the defendants 
can ascertain their respective rights as against the plaintiff, and 
the injunction would deprive a defendant having such a case 
beyond the question of property, of part of his legal remedy, 
with the possibility at least of failing in the contest with his co- 
defendant; in which case the injunction would deprive him of a 


1 Hoggart v. Cutts, 1 Cr. & Phil. 197. 3 See Attenborough v. London L. 
* National v. Platte, 54 Ill. App. 483. R., 3C. P. Div. 450. 
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legal right without affording him any equivalent or compensa- 
tion. A party may be induced by the misrepresentation of the 
apparent owner of property to enter into personal obligations 
with respect to it, from which he may be entitled to be relieved 
by a court of equity, but such a case cannot be a subject for 
interpleader, between the real and pretended owners. In such 
a case the plaintiff would be asserting an equity for relief from 
a personal contract against one of the defendants, with which 
the other would have nothing to do. 

The courts will not in equity encourage the insertion in inter- 
pleader bills of long narratives and correspondence for the pur- 
pose of showing that there has been no contract with one of the 
parties.? 

In some cases of independent liability, if the defendants do 
not seek to have the bill dismissed, an interpleader decree will 
be made and the plaintiff be protected as to the money paid into 
court, but he will be left liable to all such proceedings as the 
defendants may think fit to institute against him in respect of 
other matters, such as liability for a further sum over and above 
that paid into court.’ 

In the United States the rule laid down in the English case of 
Crawshay v. Thornton,‘ is followed. It is essential therefore 
that the party seeking relief must have incurred no independent 
liability to either claimant, while it must also appear that 
there is nothing else to be litigated except the rights of the 
different claimants to the thing in question.® 

The independent liability which will deprive a depositary of 
the right to require rival claimants to interplead, may arise 


1 Crawshay v. Thornton, 2 Myl. & 24 Minn. 66; Whitney v. Cowan, 55 
C.1. ; Miss. 626; Wakeman v. Kingsland, 46 
2 Prudential Ins. Co. v. Thomas, N.J. Eq. 113; Ludlow v. Strong, 31 Atl. 
Chy. App., p. 77. Rep. (N. J.) 409; Oppenheim vw. Leo 
* 8 Toulmin v. Reed, 14 Beav. 499; Wolf,3Sand. Ch.(N. Y.) 571; Sherman 
Lamon v. McKee,7 Mackey(D.C.), 446. _v. Partridge, 11 How. N. Y. 154; Fletcher 
42 Myl. &C. v. Troy, 14 How. N. Y. Pr. 883; Holmes 
5 Hastings v. Cropper, 3 Del. Ch.  v. Clark, 46 Vt. 22; Nichols v. Burn- 
165; Tyus v. Rust, 37 Ga. 574; National ham, 21 W.N. C. Pa. 153; Burhop »v. 
v. Platte, 54 Ill. App. 483; Sprague v. Milwaukee, 18 Wis. 453. 
Soule, 35 Mich. 35; Cullen v. Dawson, 
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either by express acknowledgment of the title of one of the 
claimants, or out of such contractual relations as will bind him, 
as upon an independent undertaking without reference to his 
possible liability to the other claimant.!_ Therefore interpleader 
will not lie if a claimant insists that the depositary or debtor 
has by a personal contract rendered himself liable, in all events, 
for the debt sought to be recovered.? 

Interpleader has been refused, applying this rule to many 
classes of persons liable on contracts, as a common carrier liable 
to one claimant on his bill of lading,* a purchaser liable to pay 
his purchase money under his contract with the vendor,‘ a ware- 
houseman on the receipt issued for goods,’ a bank liable on a 
deposit certificate. Such class of cases might also be consid- 
ered defective on the ground of want of privity between the 
claimants, but would be proper for interpleader if the adverse 
claim were under a derivative title.’ 

As a contractual relation is a necessary incident in a variety 
of commercial and other transactions which are constantly tak- 
ing place, the modern tendency of the American courts seems to 
be to modify this narrow rule adopted from the English system 


of equity as much as possible, when conflicting claims to prop- 
erty in the possession of a depositary are merely to the subject- 


matter and not for special damages in addition. Thus a bank 
has been allowed interpleader as against its depositor,’ and also 
against the holder of a special certificate of deposit.? The 
maker of a promissory note has been allowed to call upon the 
holder to interplead with a third party. A loan company has 
been allowed to interplead its borrower the mortgagor with a 
third party." 


1 National v. Platte, 54 Ill. App. 7 Crawshay v. Thornton, 2 Myl. & 
483. ©..2. 
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5 Tyus v. Rust, 37 Ga. 574. 

6 Wells v. Miner, 25 Fed. Rep. 
Cal.) 533. 
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The fact that the applicant, upon money being left with him 
for one of the claimants, notifies such claimant of the fact, does 
not create an independent liability which takes away the right to 
interplead, when the same money is claimed by another party. 
The fact that a bank has recognized one of the claimants as the 
owner of certain stock in dispute, and has paid him dividends 
thereon in the past, binds it to nothing in the future, and does 
not come within the rule that an independent liability has been 
incurred to one party.? 

Courts of law in England at first refused relief under the 
Interpleader Act of 1831, if the applicant had incurred a per- 
sonal liability to either of the contending parties independently 
of the question of property, following the rule in equity laid 
down in Crawshay v. Thornton.* 

The scope of the English Act was further confined by the 
somevhat similar rule, that relief would not be granted when 
any contractual relation existed between the applicant and either 
of the adverse claimants. It was said that when a contract 
existed the applicant had given the claimant a personal right 
against him. In the face of a contract the court would not 
grant relief, though neither claimant sought special damages, 
but only the right to the subject-matter in dispute. This rule 
as already pointed out was particularly hard on such classes of 
persons as bankers, wharfingers, warehousemen, carriers and 
the like.‘ 

After the adoption of the English Act of 1860, which pro- 
vided that interpleader should be granted though the titles of 
the claimants had not a common origin, but were adverse to and 


1 National v. Platte, 54 Ill. App. Bank of N.S. Wales, 1N. S. Wales L. 
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C. B. (nN. 8.) 515; Lucas v. The Lon- C.L. R. 83; Poland »v. Coall,7 Ir, R. 
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independent of one another, and reconsidering that the act of 
1831 gave the courts jurisdiction to make such rules and orders 
as might be just and reasonable, the courts took a more liberal 
view of the remedy and decided that for the future relief should 
be awarded although there might be a contractual relation be- 
tween the applicant and one of the claimants, and notwithstand- 
ing the fact that the applicant might have incurred a personal 
obligation independently of the question of property.! 

In 1878 the present English practice with regard to independ- 
ent liability was succinctly laid down as follows: The proper 
rule of construction under the interpleader statutes is to grant 
relief to a person in possession of property, although one claim- 
ant in addition to his claim to the property, claims damages for 
its detention or otherwise, while the second claims only the 
property. The object of the act was to present the possible 
double liability to the same person of being compelled to pay 
twice over, by directing an issue between the two claimants as 
to which is entitled to the subject-matter. The fact that a per- 
son in possession of goods has entered into a contract with one 
of the parties claiming them, does not debar him from obtain- 
ing an exercise in his favor of the powers conferred by the 
interpleader acts. The rule in equity is somewhat narrow. If 
damages are claimed in addition to the subject-matter, the inter- 
pleader order must preserve all such claims as a claimant thinks 
he can enforce. It is true that one claimant may be exposed to 
the inconvenience of contesting two suits, one against the other 
claimant with respect to the title of the property, and the 
second against the person holding the property with respect to 
the claim for damages. It is a less inconvenience, however, 
than that which the statutes were intended to remove, and the 
hardship upon the claimant is not to be compared to that 


which would otherwise be a hardship upon the person seeking 
relief .? 
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It cannot now be objected that interpleader should not lie 
when one of the claimants has been induced to alter his position 
through the representation of a defendant in possession of them. 
Although such a defendant may be technically estopped from 
denying the plaintiff’s claim, yet if a dona fide claim is made to 
the goods by a third person, the court will disregard the techni- 
cal estoppel and direct an issue between the plaintiff and claim- 
ant.! Interpleader will lie, although in the pending action the 
defendant who seeks relief by way of interpleader would be 
estopped from setting up the right of the third party as a 
defense ;? nor does it matter that the plaintiff could in his action 
against the stockholder give evidence of personal transactions 
with a decedent, which he would not be permitted to give as 
against the other claimant, the administrator.* 

Under the English practice, when a sheriff in levying an exe- 
cution enters the premises of a person other than the execution 
debtor, and there seizes goods believing erroneov sly that such 
goods belong to the debtor, the sheriff may in interpleader pro- 
ceedings be protected against an action for trespass to the lands, 
as well as against an action for seizure of the goods, if no sub- 
stantial grievance has been done to the person whose premises 
have been wrongfully entered. The interpleader act gives the 
court power to adjust claims as well as to protect sheriffs, and 
the court may settle a claim for damages for trespass; if it 
appears that the sheriff has exceeded his duty, the court will 
leave him liable; if he has acted bona fide it will protect him by 
prohibiting a claimant from bringing an action.® 


R. J. Maciennan. 
TORONTO, CANADA. 
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CONTRACTS CONCLUDED BY CORRESPONDENCE! 


When it is said that the essence of every agreement is the 
mutual consent concerning everything that goes to make up the 
contract, by that it is not meant that the parties should anticipate 
all the difficulties which may arise and agree in advance upon the 
method by which they are to be decided; very often the difficul- 
ties which arise never enter the minds of the parties ; notwith- 
standing this the courts pass upon them. 

Where it is represented that the decisions of the courts are 
rendered in accordance with the presumed will of the contracting 
parties, the error is not great. But it is more nearly correct to 
say that the courts follow what the law declares to be just and 
equitable. That the parties have or have not foreseen the dis- 
pute which may arise is of little importance; for the law sup- 
plies the contract in those points concerning which the parties 
have failed to declare their will. 

The question is clear if the parties live in the same country 
and are of the same nationality. They then have recourse to 
their common national law. But it is otherwise where the con- 
tract is concluded by correspondence between parties who are 
of different nationalities. 

Before going further in this study we would say that we shall 
give no attention to those questions which arise where the con- 
tracting parties are foreigners in the country in which they 
reside. We will look only at the ordinary case where the 
contracting party is domiciled in his own country. Let us 
observe then that merchants learn the law not by studying the 
authorities, but in the transaction of business. If a merchant 
thinks of a law which ought to supply his contracts, it is the 
law under which he has done business. And if he is domiciled 
in a foreign city where he carries on his trade, he will think of 


1 By M. A. Hindenburg, advocate Translated from the French by W. 
in the Supreme Court of Denmark. Scott Hancock, St. Louis, Mo. 
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the law of his domicile and not that of his own country. Celsus 
was right in saying: ‘* Oud ergo, si nihil de ea re neque emtor 
neque venditor cogitaverat, ul plerumque in ejus modi rebus 
evenisse solet.’’ The law optional attaches without the court 
disturbing itself to learn whether the parties wished to submit 
to it. Yet, Celsus says: ‘* plerumgue;’’ for it is possible that 
the parties may have been advised, that they may have known 
the law, and that they did not stipulate expressly because they 
knew how the case would be decided by the court. Upon this 
hypothesis, a wrong would be done the party in deciding the 
question according to a law other than that recognized in his 
agreement: vigilantibus jura scripta sunt. Up to this point we 
are justified in speaking of the presumed will of the party. 
However, when we shall speak of the national law of the con- 
tracting party in the remaining part of this study we intend by 
that to designate the law of the place where the contracting 
party is accustomed to conduct his business. 

In order to decide by what law a contract concluded by cor- 
respondence is to be interpreted, it is first necessary to see 
whether the parties have submitted to a particular law. If that 
be the case, it is that law which should be applied. All the 
authorities are agreed on this point. 

If, on the contrary, the parties have made no declaration as 
to the law which should govern their contract, the weight of 
authority is to the effect that it is necessary to look to the place 
where the contract was formed: It is the law of that place which 
must govern. Here, however, two contradictory theories arise. 
According to the German and French law the place of contract 
is where the offer was accepted.! According to the Belgian and 
Italian law the contract is complete only when the fact of ac- 
ceptance has come to the knowledge of the party making the 
offer.2, Here, already, is one contradiction; but there are 
others. It is a rule generally admitted, that if an offer is ac- 


1 Foelix, Traité de Droit interna- System des _ heutigen 
tional privé. Paris, 1847, p. 151; Rechts, VIII, 8. 257. 

Westlake, Treatise of private inter- 2 Clunet, Journal de Droit inter- 
national law, 1890, p. 264; Savigny, national privé, VIII, p. 476; XIII, p. 
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cepted only after qualification, that is equivalent to a refusal 
accompanied by a new offer. Thus, a merchant of Genoa made 
an offer to a manufacturer of Lyons; he wished to purchase a 
quantity of silk stuffs and desired it the first of September ; the 
manufacturer replied that he could not deliver it September Ist, 
but would do so the lst of November; the merchant of Genoa 
said that he would not be able to accept the goods the Ist of 
November, and directed the manufacturer to deliver them the 
lst of October; the manufacturer consented. Where is the situs 
of the contract? If the Frenchman had accepted the first offer, 
the situs would, according to the Italian law, have been at 
Genoa. If the agreement had been made according to the 
November-1st proposition, the situs would have been at Lyons. 
When the manufacturer consented to deliver October Ist, the 
situs was changed again to Genoa. According to the French 
law, the situs would have been at first at Lyons; then at Genoa; 
and finally at Lyons. 

Mr. Surville had good reason to criticise this doctrine He 
says that such an interpretation of the intention of the parties 
does not conform to thetruth. ‘ The pollicitant,’’} says he, 
‘‘who is accustomed to transacting the business in which he is 
interested according to the law of his country, ought not, in 
making propositions to a great number of persons belonging, 
perhaps, to different countries, to be presumed to submit him- 
self to a series of differing legislations with the provisions of 
which he is unfamiliar.? “Mr. Surville concluded from this that 
it is always the law of the pollicitant which should govern the 
contract. 

But an example will serve to show that this doctrine is not 
satisfactory. The Genoese merchant goes to his attorney and 
lays the matter before him. ‘*I understand your case thor- 
oughly,’’ says the lawyer. ‘‘If the case is decided according 
to the Italian law, you will win; if it should be decided accord- 
ing to the French law, you will lose. It is important to know 


1 Having no equivalent for pellici- 2 Clunet, Journal de Droit interna- 
tant, the party making the offer, we tional privé, XVIII, p. 378. 
have thought it best to retain it in this 
article. 
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if it was your intention to accept the foreign law as the one by 
which the contract should be governed.”’ ‘* Then I shall win 
my suit. I have never had any intention of accepting the French 
law.’’ ‘* You misunderstand me ;’’ the lawyer would say, ‘the 
question here is one of presumed or implied intention, as to 
your acceptance of the law. If the offer is made by the manufac- 
turer of Lyons and accepted by you, it is he who is the pollici- 
tant and you are supposed to have accepted the French law. 
Do you now understand?’’ ‘* Not atall. It would seem that as 
for me, my real intention ought to be preferred to that which 
you call my presumed will or implied intention. But I suppose 
you know more about it thanI do. Yet, frankly, I am unable 
to tell you if I am, as you call it, the pollicitant. We have cor- 
responded a long time about this matter, and I do not remember 
whether the first binding offer came from him or from me. I 
shall send you a bundle of my adversary’s letters and the copies 
of mine, and ask that you examine them. In a day or so, I 
shall call at your office when you will inform me whether I am the 
pollicitant, and if my adversary has accepted my law or if 1 
should submit to his.” 

The touchstone of a theory is this, that in the application of 
it we should arrive at results in conformity with sound reason. 
Let us see what the courts have held. It will be seen that only 
in rare cases have they permitted themselves to be led astray by 
the doctrine. In the great majority of cases they have judged 
well. But it will also be seen that they have done that quite 
frequently in departing from the doctrine. We wish also to 
show that the advocates of this generally admitted doctrine are 
not consistent. 

Every one recognizes the great difficulty of deciding what law 
ought to govern the contract. But, although the difficulties may 
be great, it is necessary —so they say — to endeavor to over- 
come them; otherwise it would happen that the right and the 
obligation which are correlative would be governed by different 
laws ‘‘ and that is a legal impossibility.’’} 

However, we must admit that a contract may be governed by 
two different laws. It is said, and truly, that in the interest of 
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international morals, a contract void in the country where it is 
made ought to be so everywhere; the violation of the laws of 
public order should not be encouraged by permitting the for- 
eigner to enter into compacts which are prohibited in his own 
country. But in saying this, we acknowledge that these prin- 
ciples are not admitted in practice.’ The practice is right; and 
later we shall attempt to prove that, as opposed to the theory, it 
isright. For the present, let us assume that a contract may be 
valid in one country and void in another. That is not a * legal 
impossibility.’” 

If it is true that a contract should be governed by the lex loci 
contractus, one should remember that if the limitation of an 
action, for example, is not acquired according to that law, that 
law could not be invoked by the contracting party whose national 
law admitted it. That, however, is not the practice of the 
courts. To illustrate: A Mrs. L. had apartments in a New York 
hotel from 1884 to 1886. The innkeeper, W., claimed of Mrs. 
L., who had returned to France, 3,067 fr. 95c. The defendant 
pleaded the Statute of Limitations relying upon the provision in 
Art. 2271 of the Civil Code, according to which such a debt is 
barred in six months. W. replied that the locus contractus was 
in America, where the limitation is six years.? The civil 
court of the Seine nonsuited W., and it did right. Where there 
is a provision of the French law that actions by French inn- 
keepers shall be barred in six months; when that provision is 
consecrated as a rule of public order, it follows that an Ameri- 
can innkeeper could not be asked to be treated more favorably.* 
On the other hand, it is clear that if Mrs. L. should return to 
America before the action was barred under the law of New 
York, she could be compelled to pay W. It would be no defense 
to say that she had passed one year in France since that time. 
Then we necessarily reach the conclusion that the obligation of 
Mrs. L. was extinct according to the French law; valid according 
to the American law.‘ 


1 Laurent, loc. cit., VIII, pp. 172- 3 Id., XXII, p. 79. 
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The recitals in the decisions indeed have endeavored to put 
themselves in line with the doctrine in saying that limitation ‘is 
not properly speaking a cause of extinction of obligations; that 
it is a protection which the law, out of a general interest, grants 
to the debtor; that it does not of itself destroy the rights of the 
creditor.”’ 

In general, one speaks with much contempt of the lex fori. 
The adjudication of obligations by the law of the forum, is the 
negation of private international law; it is the return to bar- 
barism. Inthis case, however, some wish to apply it.1 Savigny? 
says of the doctrine that makes limitation of actions merely a 
rule of procedure that it is altogether erroneous (ganz verwer- 
flich). Westlake holds that a debt cannot be said to exist when 
it cannot be recovered in a court of justice. The laws of limit- 
ation make part of the material right of obligations. A statute 
of limitation is for public order in this sense, that it prohibits 
the parties by agreement from prolonging the time prescribed 
by the statute. But there is nothing opposed to the period 
being shortened. If it be asked what the presumed intention of 
the parties is as to the limitation, it should be remembered that 
this is almost the last contingency foreseen by the parties.’ 
But suppose it had happened that the debtor had considered it, 
and said: **I wish to be accommodated for three years only; 
but since it is precisely the limitation of my national law, it is 
superfluous for me to stipulate expressly such a discharge.’’* Ac- 
cording to this hypothesis it would work a wrong to the debtor 

to force him to pay after the three years. Whether he has or 
has not foreseen such a contingency, is of no consequence if he 
has contracted under the provisions of his national law in the 
place where he must be summoned in a court of justice. If he 


1 Laurent, Droit civilinternational, by the lawof the place of consent an ac- 
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has not been sued during the three years, his obligation is ex- 
tinguished and the limitation so far as he is concerned is defin- 
itely acquired. His obligation is not revived when he crosses 
the frontier and acquires a new domicile in a country where there 
is a longer period of limitation. It would seem impossible that 
the courts of any country could declare as still existing a cause 
of action which would be considered as virtually void if the 
question depended purely on intrinsic right.’ 

The Court of Commerce of Geneva and the Court of Civil Jus- 
tice of the same city have held that, when a debt is governed by 
the French law, it is necessary to refer to the French Jaw in 
order to decide the question of limitation, and that it is a matter 
of no moment that the debtor had, after the maturity of the 
obligation, changed his domicile to Switzerland. We do not 
understand how an act depending solely on the will of the debtor, 
as for example the change of domicile, could modify the law of 
contract.2 We see that the courts of Geneva have not followed 
the law of the forum, according to which we are bound to be- 
lieve that the action of the creditor would have been permitted. 

If we abandon the theory of the law of the forum in the 
matter of limitation of actions we necessarily reach the conclu- 
sion, so far as contracts concluded by correspondence are con- 
cerned, that the obligations of the contracting parties are barred 
at different times if their national laws differ as to the period 
of limitation. This ought to be the case, even where supposing 
one of the contracting parties to have submitted to a foreign 
legislation, having a period of limitation longer than that of his 
own national law. 

When the obligation of one of the contracting parties is ex- 
tinguished by the expiration of the period prescribed by the 
Statute of Limitation, although the obligation of the other still 
exists, the bilateral contract is transformed into a unilateral con- 
tract. The contracting party whose obligation is in force may 
be sued by the one whose obligation is extinct, although the 
latter is protected from all liability. It follows, however, that 
the latter in a bilateral contract can sue his debtor only upon con- 
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dition of satisfying his own obligation. But that does not pre- 
vent the contract being transformed into an unilateral contract. 
The obligation of the debtor is conditional. 

When one recognizes the fact that the duration of an obliga- 
tion is one element of the contract, he should also remember that 
the obligations of the parties in the cases which we are consider- 
ing are, from the beginning, governed by different laws ; and it 
would be erroneous to say that the law governing a contract 
should be a single law, because the contract is formed by a 
concurrence of agreements upon the same subject-matter.' 

The gestion d'affaires? is, they say, almost identical with the 
power of attorney, or a regularly constituted agency. What is 
true in the matter of the agency is true of the gestion d’affaire. 
The law which governs the contract of agency should also govern 
the qguast-contract of gestion d’affaire,—the principle is the 
same in both cases. ; 

As to the principal, it is held that his is the situs where the 
agent has entered into an obligation which is the principal obliga- 
tion. It ought then to be the same for the volunteer in the gestion 
d’ affaires; he ought to be presumed to have accepted that law. 


On the other hand let us suppose and let us attempt to prove 
that it is erroneous to say unqualifiedly that the principal ought 
to submit to a foreign legislation, which is the national law of 


the agent. Yet the principal has desired to enter into a con- 
tract and it ought to be interpreted. It may be that he wished 
to submit to the foreign law; and in certain cases that may be 
presumed. In the gestion d’affaire, the owner of the business 
may be a minor, incapable of contracting. In any case, the 
parties have not manifested any intention, since the quasi- 
contract was not formed by their will. The voluntary man- 
agement by one of the business of another, creating the quasi- 


1 Laurent, Droit civil international, 
VII, p. 519. 
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contract, gestion d’affaires, is an act or a series of acts from 
which results, according to the intent of the law, reciprocal 
obligations. The will of the parties counts for nothing. Then, 
how can they give them a contracting will which they have not, 
and interpret that will in this sense, when they have submitted 
to a foreign law? 

Let us take an example. In the country of X. the law pro- 
vides that the owner of the business shall have no liability if the 
management thereof has not benefited him; and the law still 
further provides that the volunteer shall be compelled under 
pain of damages to continue the management begun. In the 
country of Y., on the contrary, the law provides that if the 
volunteer commenced the business under such circumstances that 
the owner would have accepted and appreciated his co-operation 
and he has acted prudently, he ought to be indemnified for his 
disbursements even in an unsuccessful transaction. The law of 
the country of Y., does not oblige the volunteer to continue the 
business begun. A., who lives in the country of Y., learns that 
no one is looking after the interest of B., who lives in the coun- 
try of X. He interests himself in the matter. He is not in 
the country of X. but he has an agent there. He directs him 
to look after the interests of B. if they are suffering. As B. is 
absent, and as there is no one interested in his behalf, the agent 
of A. acts conformably to the orders received and does what he 
can to protect the interests of B. After some time the agent of 
A. asks new orders. He has expended quite a sum in the inter- 
est of B. and asks if he should continue to do so. A. instructs 
him to apply to the fellow-countrymen of B. and try to find 
some one who would take charge of the business, but if that is 
impossible he should abandon it. The result is that the busi- 
ness is not successful and that B. suffers a loss which might 
have been avoided if A. had continued the management. Con- 
sequently A. is sued by B. for damages. B. says that A. ought 
to be presumed to have submitted to the law of the country of 
X. because the management of the business took place in that 
country. A. replies: ‘‘ I have made sacrifices for you. I have 
looked after your business when your fellow-countrymen them- 
selves have refused to do so. I have made expenditures in your 
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behalf. According to the law of my nation, I have the right to 
be reimbursed, but I understand that by your law you are under 
no obligation. Ah, well, 1 consent to lose my money already 
expended; but I find excessive your pretension to hold me 
responsible. My national law will protect me; it says that such 
a claim is unjust.’’ Let us suppose that A. is right. It is 
said that A. ought to be presumed to have submitted to the law 
of the country of X. One always has recourse to the presumed 
will when the professed theory is powerless to explain the facts 
which arise. In the gestion d’affaires this presumed will ap- 
pears singularly ill-placed; for one recognizes the fact that 
there is no contract, no intention to obligate one’s self. There 
is a series of acts. The question if, and in what measure, these 
acts ought to create an obligation, is decided according to the 
law of the country of X., if the question is as to the obligation 
of B.; and according to the law of Y., if the question is con- 
cerning the obligation of A. 

It is not impossible that the same acts should be subject to 
two legislations.1 Did not the Congress of Antwerp in 1885 
pass a resolution which provides that in case of a collision in 
open sea between two ships of different nationalities, it should 
be governed according to both national laws? Each vessel 
should be liable in the limits fixed by the law of its flag, and 
should not receive more than that law ascribes to it. 

One is right in saying that there is a great similarity between 
the power of attorney, or a regularly constituted agency, and the 
gestion d’affaires. But the conclusion which one should draw 
from this is, according to our opinion, that if in the gestion 
d’ affaires regard should be paid to two legislations, it is quite 
probable that the same rule should be applied to the power of 
attorney, or a matter of pure agency. 

If we are right in saying that a contract concluded by corre- 
spondence should be governed by the law of the place of consent, 
that law ought to be decisive for all the purposes of the con- 
tract.? Butitis just this which one does not always like to admit. 
An attempt has been made to make a distinction between the 
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immediate and the more remote consequences of a contract, and 
to show that only the immediate consequences, which some have 
called effects, ought to be governed by the law of the contract. 
Mr. Laurent has successfully refuted this doctrine. He says that 
when obligations have attached by reason of the contract, how- 
ever remote may be the relation, it is the law of the contract 
which governs them, it matters little that the parties have 
neither thought of nor foreseen them, in order that the statute 
which governs may be that of the contract. Rocco gives a per- 
emptory reason which I have not met with elsewhere. It is that 
of the unity of the contract ; what matters it therefore whether 
there be a remote or an immediate consequence! It suffices 
that the consequence be connected with the contract in order 
that it may be governed by the law of the contract.! 

It is necessary to rank the delay in payment among the con- 
sequences of the contract. In the matter of delay, the injured 
party may recover compensation. This compensation is often 
measured by the accrued interest. In order that this compensa- 
tion may be sufficient, it is necessary that it be measured by the 
rate of interest which is allowed at the domicile of the creditor.” 
Mr. Laurent cites for this proposition a judgment of the Court 
of Chambérg: ‘** Whereas, as to the interests, they ought to 
follow the rate at the place where the obligation has been entered 
into (New Orleans); they represent the hire of the money or 
of the value furnished, hire which ought to vary according to 
the places, or the scarcity of money, or the risk run.’’ Mr. 
Laurent adds: ‘* Nothing is more nearly true according to the 
teachings of political economy.’’? In an analogous sense, the 
Court of Appeals of France has held that an agreement with a 
foreigner for a rate of interest higher than that allowed by the 
French law, but conformably to the law of the place, is valid in 
France. When it is a question of money loaned, the rate of 
interest would be generally the object of an express provision. 
In that event it would be a question of agreed interest. Ina 
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sale, on the contrary, it is rare that the parties stipulate expressly 
what interest the purchaser would have to pay in case of deferred 
payment. But it is reasonable for a money lender at New 
Orleans to stipulate for interest at 10 or 12 per centum, for it 
is only in receiving such interest that he is reimbursed for 
having loaned his capital; it is natural that the New Orleans ven. 
dor should receive arrears of interest calculated at a similar rate 
in case of delay on the part of the purchaser. If the sale should 
be concluded in such manner that the parties might be presumed 
to have submitted to the law of New Orleans, the arrears of in- 
terest should be calculated according to that law. However, 
neither the authorities nor the courts wish to accept this result. 
M. de Bar says that we must presume that the creditor is suff- 
ciently reimbursed when he receives the interest prescribed at 
the domicile of the debtor. He says also that the Reichsgericht 
appears to allow the arrears of interest according to the law of 
the forum.1 Apparently it is not only the Reichsgericht, but 
also all the other courts which make, as to the arrears of inter- 
est, an abstraction of the locus contractus and allow interest 
according to the lex fori, or the national law of the debtor. 
The courts hold that the purchaser is to be referred to his own 
national law, if one cannot prove the contrary.’ 

When a contract is illegal, or held to be contrary to good 
morals by the laws of a country it cannot be the cause of an action 
in the courts of justice in this country.‘ It is a matter of no 
- moment that it is lawful in another country. The laws of one 
country cannot derogate from the prohibitive laws of another 
country. Upon this point authorities are quite generally agreed. 

But if the contract concluded by correspondence is prohibited 
as to the foreigner, and legal in the country where it is to be 
adjudicated, the question is a much controverted one. Writers 
of great merit have thought that such a contract should be rep- — 
robated in the interest of international morals, and there are 
decisions which support this doctrine.® 

1 Bar, Theorie und Praxis des 3 Journal de Droit intern. privé, 
intern. Privatrechts, II, pp. 64, 65. XVIII, pp. 375, 1024. 

2 Laurent, Droit intern. privé, 4 Denmark. 


VIII, p. 318; Foote, Foreign and 5 Journal du Droit intern. privé, 
domestic law, p. 403. XXI, p. 896. ; 


CONTRACTS CONCLUDED BY CORRESPONDENCE. 351 


A decision covering this point was rendered by the Reichs- 
gericht on May 10th, 1884. One M. H., of Berlin, had ordered 
a broker at Paris, M. S. F., to make certain trades for him 
on the Stock Exchange of Paris. The result was a loss of 
21,8373 marks for which S. F. asked to be reimbursed by H. 
The latter prayed that S. F. be nonsuited, resting his defense 
onthe provision of the French law, making this a gambling 
debt. The opinion in its recitals showed that Paris was the 
place of the transaction of the business on the bourse made on 
the account of H. Paris is the situs of the contract. The 
obligation of the agent is the principal obligation. It is true 
the agent may have demands against the principal, but the 
liability of the latter is secondary (actio mandati contraria). 
It is necessary to hold that the situs of the contract is at 
Paris and is governed by the French law. According to that 
law, the contract is null, and it follows that H. cannot be 
forced to pay.! 

The report of this decision in the Journal du droit interna- 
tional privé does not give the details of the case. That we may 
the better understand, let us imagine these details. Let us sup- 
pose then that H., of Berlin, was aware that his contract with S. 
F. was illegal according to the French law and that he could 
not, in case of the success of the speculations, count upon the 
French courts, which, following their national law, should dis- 
miss the claim made against S. F. for the payment of the balance 
due. But this is not all. He knows S. F. to be a thoroughly 
honest man, and knows that S. F. had had similar contracts with 
his (H.’s) friends in Berlin, and that S. F. had always remitted 
the balance which he held. S. F. has never betrayed the con- 
fidence that H. has reposed in him ; he has done business on the 
bourse for H. for four years. These operations had been suc- 
cessful, and S. F. had paid each year the balance due. In the 
fifth year there was a loss of 21,373 marks which H. refused 
to pay, relying upon the provision of the French law, making 
such a contract void. We see that the character of the case is 
not changed by the details which we have suggested, and we see 
that the judgment conforms to the theory. But let us suppose 
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that H. had suffered judgment. Of what matter to him is the 
French law? According to his own law, the contract was valid, 
It was void in France and S. F. would have been able to avoid 
paying it. But he has disdained to do so and has honestly per- 
formed his contract, and now that H. is the debtor he seeks to 
protect himself by saying that the contract is void in France, 

In another case reported by M. de Bar! a broker of Frank- 
fort had sold a Frankfort lottery ticket toa Frenchman. In 
France he is prohibited from gambling in foreign lotteries. The 
ticket won and the Frenchman claimed the amount. The broker 
refused to pay because the contract had been made in France 
and because it was void under the French law. The opinion of 
the Supreme Court of Leipsic, of September 11th, 1849, de- 
clares that where a lottery agent’ has engaged a foreigner to 
play, knowing that it was prohibited by the law of the foreigner, 
the agent could not avoid paying the amount won by pleading 
the foreign law, and that his plea ought to be rejected upon a 
replication alleging fraud. M.de Bar criticises very justly the 
reasoning in this opinion. How can one ever say that it is 
fraud to plead the law? ? 

In most cases the courts have rendered their decisions in con- 
formity with sound reason. They have not accepted the theory 
according to which a contract would be void everywhere, merely 
because it is illegal for the foreigner, but they have looked to 
to see if, according to their own law, there was a point in the 
case to invalidate the contract. It has been held in England in 
many cases, that it is a matter of no consequence, so far as the 
English law is concerned, that a contract has in view the viola- 
tion of the commercial and fiscal laws of foreign countries.’ 
It appears that the same has been held in France,‘ and one can 
say without exaggeration that it is wholly impossible in practice 
to maintain that a contract ought to be declared null every- 
where, because it is null in the place where it was made. 

The Prince of Monaco, by a decree of Sept. 15th, 1887, granted 


“ 1 Theorie und Praxis des intern. 3 Westlake, Private intern. law, p. 
Privatrechts, II, p. 158. 258. 
2 Journal du Droit intern. privé, 4 Dicey et Stocquart, Le statut per- 


XVII, p. 133. sonnel anglais, I, p. 330. 


CONTRACTS CONCLUDED BY CORRESPONDENCE. 353 


to a single house the monopoly in transacting a banking busi- 
ness in his principality. The popular Bank of Menton violated 
this decree by engaging in banking at Monaco. Moreover, it 
announced that it had a branch at Monaco, which was, how- 
ever, not exactly true. The Bank of Menton was summoned to 
appear in France by the Bank of Monaco, which prayed that the 
Bank of Menton be prohibited in the future from engaging in 
any banking business in the territory of Monaco and from ad- 
vertising to the public that it had a branch at Monte Carlo. The 
Court of Aix and also the Court of Appeals inflicted a wrong on the 
Bank of Monaco. It was recognized that the banking in question 
was illegal according to the law of Monaco ; but it was held that a 
foreign law could be enforced in France only on condition of its 
not conflicting with the principles which govern French leg- 
islation, and that freedom of commerce is one of these princi- 
ples.! If we change the case a little and look at it as a banking 
transaction which has been concluded by correspondence, we 
would have a contract null, according to the law of Monaco, but 
valid in France. 

In order to uphold the doctrine: which we attack, it is said 
that we should not dispute the right of a State to regulate as it 
sees fit the protection of its economic interests in raising or low- 
ering the barriers which have for their object the checking of 
imports, or increasing their value by making them scarce ; that 
the rules of international courtesy forbid a people taking um- 
brage at an act which the customs regime of a neighboring peo- 
ple makes unfavorable to it; that this people should take a hand 
in the repression of the contrabrand, exercised to the detriment 
of the foreigner, or at least to avoid countenancing it. In short, 
one would stop at an argument which has run in commercial 
circles and which consists in saying that from an economic 
point of view nations live in a state of perpetual war.? 

It is evidently erroneous to say that, from an economic point 
of view, nations live in a state of perpetual war. On the con- 
trary it is to be desired that States should avoid favoring the 
infractions of the laws of neighboring nations. But from another 
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point of view, we must recognize that States may even in times 
of peace adopt measures which are hostile to other States. We 
speak of the customs war. It is too much to ask of international 
courtesy that it exact of one State the favoring of laws which 
are opposed to its interests. 

We know that in northern Sleswick where the population is 
Danish, the establishment of Danish schools is prohibited. 
To the end of Germanizing the country all instruction must 
be given in German. Contracts which attempt to establish 
clandestine Danish schools in Sleswick, are illegal and null in 
Prussia. Can any one say that international courtesy makes it 
a duty of Denmark to repress them? But there is little justice 
in the world for small countries and small nationalities, and 
little sympathy for their sufferings. Let us change the example 
that we may the better understand it. There is in the Baltic 
provinces of Russia a large German population. Let us sup- 
pose that the Russian government in order to consolidate and to 
unify the empire should forbid the giving of instruction in Ger- 
man in the Baltic provinces. Evidently the Russian government 
has the right to enact such a measure, and every compact which 
would have for its object the violation of such a law would be 
void in Russia. But if associations should be formed in Ger- 
many in order to mitigate the effects of the Russian law, what 
then would be the language of the German courts? They would 
say that the Russian law has for its object the suppression of 
the German nationality ; that the German nation is the noblest 
and the best in the universe, and that it ought to be stirred up 
by the oppression of its countrymen by the foreign country. 
A poet has said that Germany is :— 

So weit die Deutsche Zunge klingt, 
Und Gott im Himmel Lieder singt. 

The Germans who have associated themselves in order to 
mitigate the effects of an infamous law, have done nothing con- 
trary to good morals; they have performed the most sacred of 
duties. Has it not been said in the Parliament of Vienna that 
the Slavic is inferior to the Germanic race?! To force a popu- 
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lation to become German is a benefit; to do a wrong to the 
German nationality is a crime. 

A State— Greece for example — prohibits the exporting of 
specimens of ancient art. A rich American desires to procure 
one. He procures an agent in that country, and this one suc- 
ceeds by dint of address to deceive the customs’ officer. He 
presents to his principal the precious specimen and a statement 
of his expenses in making a claim for his services. - But the 
amateur has changed his mind. He will neither speak of the 
specimen nor of the claim and maintains that the agency is null, 
because it had for its end the violation of foreign legislation. 
‘« But, sir,’’ says the agent, ‘‘ you ruin me. I am poor; confid- 
ing in you, I have made disbursements far beyond my means, 
and now that I have executed your orders, you refuse to pay 
me!’’ ‘*Yes, I admit it, I have acted badly, I have engaged 
you to conclude an illegal contract, but I repent doing so. It 
is better to repent than to persevere in a wrong; I have stud- 
ied the best authorities and they have apprised me that inter- 
national morals instruct me not to pay you. Take your specimen 
of art, for I will not pay you a sou.”’ 

The mere fact that a contract concluded by correspondence is 
illegal for a foreigner can never, we think, determine that it is 
void in the country of the other contracting party. The courts 
will have to decide if the aforementioned circumstance ought to 
influence the validity of the contract. It is to suppose that 
when the international relations are good —if the prohibitive 
law of the foreigner has not for its object to do wrong to other 
States — the courts would become inspired with a spirit of inter- 
national courtesy and declare the contract invalid. But, in a 
contrary case, they would not permit themselves to be influenced 
by the foreign law. As to contraband, we think that States 
would do well, as a general rule, to declare it contrary to good 
morals. 

It is this which was held in a celebrated decision pronounced by 
the Court of Brussels the 17th of February, 1886. This opinion, 
we think, sets forth the true principles, and we think that the 
doctrine we oppose was erroneously pleaded. We read in the 
recitals of the opinion: ‘* Understand that contraband does not 
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violate the foreign fiscal laws only, but the principles of right 
and justice which should govern international relations; that it 
perverts commercial fair-dealing and is an act of dishonest com- 
petition often against the most scrupulous nations which carry 
their merchandise into neighboring countries only after paying 
duty on the importations.’’! One sees that the court relies also 
upon the injury that contraband does to the Belgian commerce, 
and that it is an act of unjust competition. The opinion says in 
conclusion that the contract, null in France, being based on an 
illegal subject-matter, is also void in Belgium as contrary to 
good morals. 

As to the interpretation of the offer, it seems evident that the 
pollicitant is referred to his national law. And it is equally true 
that the other party, before consenting, would examine the pro- © 
visions of his own law, the only one which would be really in his 
reach, and, according to it, weigh the conditions which are pro- 
posed to him.? In reality and in fact each party refers to his 
own law, the only one that he knows. There would be no doubt 
in this regard if one was not imbued with this idea of the unity 
of the contract, following which the contract would be governed 
by one law only. 

Wachter says that it is necesssry to divide the contract.’ 
Savigny says that it is always possible to consider the bilateral 
contract as two separate obligations, and remarks that often 
with the Romans the sale was concluded by means of two stipu- 
lations.‘ 

In theory, one presumes that the parties have chosen such or 
such law. It is evidently lawful for them to manifest their will 
in a more definite manner, as by reference pure and simple to a 
foreign law; and to detail for themselves the conditions to which 
they intend to submit this agreement.’ Let us suppose that the 
contracting parties have acted thus. The pollicitant has taken 
the precaution to copy the part of his own law which treats of 
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the obligations of the vendor and says that he intends to obligate 
himself according to its conditions. The prospective acceptor, 
or buyer, declares that he assents, but naturally he understands 
that he is obligated as buyer conformably to the conditions 
which he sent to the vendor, and which are in conformity with 
his law. The pollicitant consents. According to the single-law 
doctrine, it follows that these contracting parties have acted 
foolishly, and that they had nothing to do with it. Nihil actum 
est. What they have done is meaningless. And if the would- 
be vendor has shipped the merchandise, he could make use of 
the condictio causa data causa non secuta. This is all. And 
yet, no court would hesitate to hold that there was a sale in the 
case supposed. The difference in legislative provisions is not 
so great that it would present obstacles in the way of interpre- 
tation of the contract in the majority of cases. It is, how- 
ever, necessary to recognize the fact that such difficulties may 
arise. In these cases, the duty of the courts is the same as 
when there are contradictory clauses in a written contract. 

If we are right in saying that there was a sale in the case sup- 
posed, the single-law theory of contract ought to be abandoned. 
Its raison d’etre is the pretended ‘* legal impossibility.’’! But 
ab esse ad posse consequentia valet. 

If we make an abstract of cases—and they are very 
rare — where the parties refer themselves expressly to a single 
law, it must be admitted that each one has contracted under the 
regime of his national law. In contracting in this manner they 
are not foolish. If a lawyer says to a merchant who has made 
the offer that the acceptor wished to be bound only according to 
his national law, the pollicitant would say to him: ‘* Probably 
you are right; I understand perfectly that my customer does not 
wish to be bound according to my law, and that I shall probably 
have trouble. But see, his price suitsme. This isthe principal 
thing ; and I hope that he will give me no trouble about paying 
it. At any rate, it isa risk that run. I shall have to sue him 
in the courts of his country; there is a contest; but I presume 
that there is also justice for the foreigner.’’ Let us avoid say- 
ing that such is the presumed will of the merchant. We think, 
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however, that we speak with more reason than those who speak 
of the presumed will of the parties—the theory that we 
attack. But let us repudiate all presumptions and all fictions, 
We prefer to say that the will of the pollicitant is governed, and 
ought to be supplied, by his national law just as if he had con- 
tracted with a fellow-countryman. 

In holding that the obligations of the parties ought to be goy- 
erned by their national law, Wichter excuses himself in a man- 
ner: ‘¢ There is no other resource,’’ says he, ‘‘ than to divide 
the contract.’’! Savigny, on the contrary, in accepting the con- 
clusion of Wichter, says that it is natural to consider the wills 
of the contracting parties as separate and independent. To 
speak of a contract as a single act is a theory entirely artificial, 
which can only be justified by the intimate relation between the 
two wills. This is, we think, the conclusion to which we are 
driven. For the want of better knowledge, it may be useful to 
represent the sale as a single contract.?- The truth is, however, 
that the contract is only the relation between the two wills. 
Consequently, the contract has no situs. In reality, the sale 
results from the concurrence of the wills of the contracting 
parties. This is the theory that is taught at the University of 
Copenhagen. It was propounded by M. Goos and afterwards 
adopted by his colleagues. It is called the theory of good faith. 
Every will, expressed by a capable person, which is not illegal, 
ought to be respected and can give rise to obligations. The sale 
is not effected by a single stroke as of amagic wand. The con- 
tract has a history; it has its beginnings. When a Dane makes 
an offer to a person in Sydney his obligation does not date solely 
from the moment in which the contract is formed, which accord- 
ing to one theory would be when the offer is accepted at Syd- 
ney; and following another, when the acceptance arrived 
at Copenhagen. There would always be a longer or shorter 
period in which the contract is not formed, but in which the 
obligation is nevertheless a reality. It is conditional; it vanishes 
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when the prospective purchaser refuses, but it is none the less 
areality. If the pollicitant become insane during the two months 
in which the letter is in transit, his offer is none the less valid 
since he was in possession of his faculties when it was written. 
If the person in Sydney shipped the merchandise at once, the 
guardian of the lunatic would be held to pay for it. 

If a contract concluded by correspondence is prohibited in one 
country but legal in the other, how is the problem solved? 

In the great majority of cases none of the contracting parties 
would be bound. But this would not be by virtue of interna- 
tional courtesy ; this would be for the reason that, if one of the 
contracting parties (that one whose national law prohibits the 
contract) was not obligated, the other contracting party was no 
more so, because, he wished to bind himself only upon condi- 
tion that the first named contracting party would be obligated to 
him. He would be released, not because the contract has its 
situs with the foreigner, and that the foreigner is prohibited 
from entering into it; but because, under these conditions, he 
himself is not obligated by his national law.! There is nothing, 
however, which prevents one person from obligating himself, 
without the necessity of having the other contracting party ob- 
ligated also. Ifa person has concluded a contract by corre- 
spondence with a foreigner, knowing that the contract so far as 
the foreigner is concerned would be void, what has taken place? 
It is a rule of law which is not presumed that an act is not 
made null merely because a person has wished to make it so. 
The will of the contracting party is expressed in this case as fol- 
lows: ‘* I know very well that the foreigner would not be obli- 
gated to me, but in spite of that I wish to be obligated to him.”’ 
Such a procedure has in it nothing irrational. 

For fifty years, at Copenhagen, the insurance of household 
furniture against fire was a monopoly reserved to a company and 
a violation of this law was punished by a fine of 2,000 crowns, 
$540. Foreign companies, however, entered into competition. 
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They insured not only the furniture but the fine also. In an 
unlucky case, the Dane paid the fine, and was indemnified by 
the foreign company, which found itself well of it, inasmuch 
as the insurance secured him a profit. If one of the foreign 
companies had refused to pay, relying upon the fact that the con. 
tract was not legal according to the Danish law, it should suffer 
judgment. The obligation that it had contracted was legal 
according to its national law, and to permit it to evade the obli- 
gation would be to encourage bad faith.’ 

In the decision of the Reichgericht, of date March 10th, 1884, 
which we have already mentioned, M. H. of Berlin, should have 
been compelled to pay because his agreement obligating himself 
according to the terms of the agency was perfectly legal by the 
German law. The same holds in the case of the stockholders 
of Frankfort. In these two cases the obligor had discharged 
his obligation, and the fact that he could not be forced to dis- 
charge it was a matter of no consequence.’ 

In pursuing another line of thought, we are able to reach the 
same result. One is able to say and does say to him: The con- 
tract void where it is found and where it has its situs, ought also 
to be void with the foreigner. But an exception is made where 
the foreigner knew that it was void. In this case, we must say 
that the contracting party did not intend to take advantage of 
the vice which tainted the agreement.’ It has been remarked 
that nullity following the foreign law is a matter of which the 
court cannot take judicial notice. When the party fails to plead 
this nullity he tacitly ratifies the contract. According to this, 
the rule would be that the will of the contracting party is null, 
but that it would become binding when the party does not 
plead the nullity. We prefer to say that the agreement is valid. 
In the end, this amounts to the same thing; but it is simpler. 

We have yet to examine the question whether the con- 
tract is void everywhere in the case where it is void in the 
country of one of the contracting parties for want of the requisite 
formalities. 


1 Wharton, Conflict of Laws, p. 3 Laurent, Droit civil interu., VII, 
465. p. 570. 
2 Bar, Intern. Privatrecht, II, p. 42. 4 Bar, Intern. Privatrecht, I, p. 363. 
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It is said in this respect that bilateral contracts are valid only 
when the forms prescribed in the countries of both of the con- 
tracting parties have been observed.! 

We attack this doctrine not without some hesitation, it is true, 
for we find ourselves in conflict on this point with all the author- 
ities. It follows, however, from what we have said, that the 
agreement of the contracting party is valid, if he knew that the 
contract was null as to the foreigner for the want of certain 
formalities. It was, moreover, the early English law that a con- 
tract written on unstamped paper and, as such, void as to the 
foreigner, would be valid in England, because there was no 
reason to regard the fiscal laws of other States.? 

What tends to strengthen us in our point of view is to see 
how the advocates of the opposing doctrine seek to limit its 
effects. 

All agree that the law of the forum ought to govern the pro- 
cedure and the matter of proof. Any other solution is impos- 
sible. The organization of tribunals do not permit them to 
decide causes according to other means of proof than those per- 
mitted by their own laws. There results from this fact an 
inequality in the position of the parties. But there is no remedy. 
In France, testimony is not admitted if the amount involved is 
below 150 francs. In Denmark, it is admitted without limita- 
tion. If a Dane has contracted with a Frenchman, unless he has 
contracted in the presence of witnesses, he would be wholly 
dependent on the loyalty of the Frenchman. If the latter 
denied it, he would be released. The Dane, on the contrary, if 
he denied it, would suffer judgment by virtue of the witnesses 
- produced. All the authorities are agreed that it is not possible 
to establish another rule. The Dane would not be able to 
defend by alleging that the Frenchman would have been re- 
leased, and he has no right to presume that the Frenchman 
would act in bad faith and not conduct himself as an honest 
man. 

The new English law, which does not please us so much as the 
old, says that when a contract is void as to a foreigner, because 


1 Bar, Intern. Privatrecht, I, p. 354. 2 Foote, Foreign and domestic law, 
p. 279. 
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it is not stamped, it cannot be the ground of an action in 
England. But what does it hold in the case where a release is 
void as to the foreigner because it is not stamped? It is said 
then that the release is goodin England. It is ameans of proof 
governed by the law of the forum. It goes further. I it is 
a receipt, it is said that one can prove the fact that the money 
was paid for the use of another person. The contract itself is 
able to show this fact.!_ But if one is able to prove the fact of 
the payment of the money by an unstamped receipt and to con- 
clude from it that there is an obligation, it is but very little 
more inconsistent to permit an action based on an unstamped 
contract. 

The authorities say that we must look to see whether the vice 
of the pretended form has, by the foreign law, the effect of 
rendering the contract void. If it is merely the intention of the 
law that the unstamped document shall not be admitted as evi- 
dence before the courts, then such a law has no extra-territorial 
value. And we may add that, in case of doubt, one should pre- 
sume that such was the intent of the law.2, We may notice 
further, that the contracting party of the country where the 
contract is not declared void for want of certain formalities, 
may decline taking advantage of this defect, and he is presumed 
to have renounced it if he has not pleaded it in the trial ; that 
the nullity of the contract is a matter of which the court should 
never take judicial notice. 

In this way one succeeds in limiting very sensibly the effects 
of the principal rule. It would be applicable only in the tolerably 
rare cases when the defect in form relates not to the proof but to 
the essence of the contract. Practically the disagreement is not 
then so great as it appears. But we persist in. thinking that the 
principal rule ought to be abandoned. If the party is able to 
renounce on account of the defect in form at the hearing of the 
case, he ought also to be able to renounce it from the begin- 
ning, from the moment in which he contracts.’ 

It has already been demonstrated that a contract may be void 
in one country and valid in another. The courts recognize this. 


1 Foote, loc. cit., p. 279. 3 Laurent, Droit civil intern., VII, 
2 Bar, Intern. Privatrecht, I, p. 363. 570. 
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But, then, it is inconsistent to say that when a contract is void 
for want of prescribed formalities the nullity is without remedy. 

Let us suppose that, according to the law of one country, such 
contract is illegal. The legislative power in the meantime con- 
siders whether it is proper to maintain this prohibition and it 
decides that it is unnecessary to maintain it as such; and that it 
will suffice to establish rigorous formalities as the condition of 
validity. As a result, the law is modified. 

It favors the contract. It permits it under certain conditions, 
although it was formerly absolutely prohibited. How then 
admit that under the earlier legislation the contract might be 
valid for the foreigner in certain cases, but that at present it 
would never be so because the cause of nullity is the lack of 
prescribed formalities. 

What does a State do in prohibiting a contract? It orders its 
tribunals to refuse to open its doors to suitors when the question 
presented by such contract is, that it was concluded in the coun- 
try of, or with, the foreigner, and it prohibits the citizens from 
entering into such contracts. When the contract is concluded 
by correspondence and when one of the contracting parties is a 
foreigner, it is evident that the prohibition of contract has no 
reference to the foreigner. The State of which we speak has 
no right to establish obligatory laws for foreigners. The Ger- 
man law of May 29th, 1885, imposed on certain contracts a 
stamp duty of two-tenths in the thousand. Transactions con- 
cluded with the foreigners are submitted to this Jaw, when both 
of the contracting parties are domiciled in Germany; if one of 
the contracting parties is domiciled in Germany, the half of the 
duty only is collected.1_ What is true in fiscal matters is also 
true in other relations. The German cannot impose on for- 
eigners. Neither can he direct them not to enter into such con- 
tracts. If one does not start with the idea that the contract has 
its situs in such country and should be governed by the law of 
that country, he cannot bring himself to say that the law of one 
country ought to be decisive when the contract is concluded by 
correspondence. 

When a law says that the place in which a contract is formed 


1 Journal du Droit intern. privé, XV, p. 402. 
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ought to decide as to the jurisdiction of the court, we must, in 
order to solve the question, know where the contract was made, 
The best minds are divided on this question and the solution igs 
so difficult that the laws would do well to agree on a solution, 
If they should make it as the German and Italian laws, the 
courts have no cause to complain. But this inquiry does not 
concern itself with the question of the interpretation and of the 
- effects of a contract. 

The Supreme Court of Denmark, on April 24th, 1896, pro- 
nounced an opinion in a case in which the only question to be 
decided was whether the contract had its situs in Denmark. A 
law of April 10th, 1895, had prohibited the selling to foreigners, 
or the offering for sale, in Denmark coupon bonds at a premium, 
The defendant had sent from his office at Copenhagen, circulars 
to persons living in Norway and in Sweden offering to sell them 
some of thesecoupons. He received the orders of these persons; 
the price of these purchases was forwarded to his home office 
and he filled the orders by sending the coupons. The defend- 
ant admitted having sold the coupons, but answered by saying 
that he had not sold them in Denmark. According to the Ger- 
man law as well as the Italian law he would suffer judgment. 
But he was not heldliable. We think that the decision is in con- 
formity with the correct principle. If one had asked of a layman 
whether such sales consummated at a home-office at Copenhagen 
for the Swede, were Danish or Swedish contracts, he would with- 
out doubt have found the question a peculiar one, and replied 
that the contracts were Dano-Swedish. There is indeed no more 
reason for calling them Danish than for calling them Swedish. 
In like manner, in speaking of contracts inter absentes Hugo 
Grotius says that they ought to be decided according to the jus 
naturae, as if they were concluded in a desert island. That is 
to say that it would be arbitrary for them to apply one particu- 
lar law of the one or of the other country. The Supreme Court 
of Denmark has decided that a contract is concluded in Den- 
mark only when both parties reside there. But as Savigny says, 
it is only by a fiction that one can speak of the place of a con- 
tract. The theory of the contract of sale, for example, is the 


1 De jure belli ac pacis, lib. II., Cap. XI, Sect. V, 3. 


CONTRACTS CONCLUDED BY CORRESPONDENCE. 365 


analysis of the evolutions of two distinct wills which are produced 
at different times ; which are connected and which are modified 
by the manner in which one of the parties refuses to satisfy his 
obligation. The two wills are realities and each has its situs. 
The contract is an abstraction which has no situs. Outside of 
these two wills there is nothing. One is wrong then in giving 
to the wills of the parties any other than the true situs and 
instead thereof attributing to the parties a will which they have 
not, and that for the sole purpose of satisfying the exigencies 
of the doctrine :— 

Non ex regula jus sumatur, sed ex jure quod est, regula fiat. 
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THE USE OF THE ARMY IN AID OF THE CIVIL 
POWER.! 


By the use of the army in aid of the civil power is here meant 
its use under some power granted by the constitution of the 
United States, either directly or through the medium of legisla- 
tion. ‘* War powers,’’ independent of the constitution, what- 
ever they may be, and whether legislative or executive, are no 
part of this subject. The use here spoken of has reference to 
the occasions for the employment of the army, that is, to the 
purposes for which it may be used, and not to what it may do in 
carrying out the use. The occasions had in view are those of 
resistance to the law not amounting to war, and the subject to 
which these observations will be more especially addressed is the 
employment of the army in executing the laws of the United 
States and in protecting their instrumentalities of government 
against unlawful interference. 

The Army Appropriation Act of June 18, 1878, contained a 
provision to the effect that it should thereafter be unlawful ‘ to 
employ any part of the army of the United States, as a posse 
comitatus, or otherwise, for the purpose of executing the laws, 
except in such cases and under such circumstances as such em- 
* ployment of said force may be expressly authorized by the con- 
stitution or by act of Congress.’’ The cause of this legislation 
was the unlawful use to which, it was claimed, the army had 
been put in the Southern States. 

In construing the statute two important considerations present 
themselves: first, that it recognizes the constitution as a 
direct source of authority for the employment of the army ; and, 
secondly, that the word ‘‘ expressly,’’ as used in it, cannot be 
construed as placing a restriction on any constitutional power. 
If authority so to use the army is included in a constitutional 


1 Adapted from a paper by the writer, published by the War Department. 
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power, although it be not expressly named, it cannot, of course, 
be taken away by legislation. So that, so far as any such con- 
stitutional power is concerned, the clause must be read as though 
the word ‘‘expressly’’ were omitted. Ex-Attorney-General 
Miller, writing to Attorney-General Olney, at the time of the 
Chicago riots, in 1894, said: ‘*I have always been of the opin- 
ion, and so advised President Harrison, that the posse comitatus 
statute, in so far as it attempted to restrict the President in 
using the army for the enforcement of the laws, was invalid, 
because beyond the power of Congress; that it was no more 
competent by a statute to limit the power of the President, as 
commander-in-chief, to use the army for the enforcement of the 
laws than it is competent to limit by statute the exercise of the 
pardoning or appointing power.”’! 

The use of the army as a posse comitatus has, undoubtedly, 
been done away with by the legislation of 1878. The constitu- 
tion does not authorize its use in this way, and there is no act 
of Congress expressly authorizing it. Formerly it was regarded 
as entirely legal that it should be so used. The posse comitatus, 
said Attorney-General Cushing, comprises every person in the 
district or county above the age of fifteen years, whatever may 
be their occupation, whether civilians or not; and including the 
military of all denominations, militia, soldiers, marines, all of 
whom are alike bound to obey the commands of a sheriff or 
marshal; the fact that they are organized as military bodies, 
under the immediate command of their own officers in nowise 
affecting their legal character as the posse comitatus.? It is to 
be noticed that Mr. Cushing held that the military forces were 
bound to obey the commands of the sheriff, as well as those of 
the marshal, while Attorney-General Devens seems to have been 
of the opinion that even the marshal had the right to summon 
them as a posse comitatus only when they could be spared.* 

Having in mind the freedom from interference by the States 
of the instrumentalities of government of the United States, it 
is not seen how the army could ever have been subject to the 


1 See also Pomeroy’s Constitutional 2 6 Opin. Atty.-Gen. 473. 
Law, p. 587 et seq. 816 Opin. Atty.-Gen. 163. 
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summons of the sheriff; but, in view of the act of Congress of 
1878, the question is not now of any practical importance. 

This legislation requires that when authority to use the army 
in the execution of the laws is given by statute it shall be 
done in express terms, as is done under Title LXIX, of the 
Revised Statutes. The section of this title most frequently 
appealed to is Sectiqgn 5298, which is as follows: — 

‘* Whenever, by reason of unlawful obstructions, combinations, 
or assemblages of persons, or rebellion against the authority of 
the Government of the United States, it shall become impracti- 
cable, in the judgment of the President, to enforce, by the ordi- 
nary course of judicial proceedings, the laws of the United States 
within any State or Territory, it shall be lawful for the President 
to call forth the militia of any or all the States, and to employ 
such parts of the land and naval forces of the United States as 
he may deem necessary to enforce the faithful execution of the 
laws of the United States, or to suppress such rebellion, in what- 
ever State or Territory thereof the laws of the United States 
may be forcibly opposed, or the execution thereof forcibly 
obstructed.”’ 

In 1878, after the passage of the posse comitatus statute, 
Attorney-General Devens gave his opinion that, under Section 
5298, Revised Statutes, the President might use the army to sup- 
press *‘ organized, armed and fortified resistance to the collection 
of internal revenue in Baxter County, Arkansas.’’? And in the 
same year the President issued his proclamation warning all per- 
sons in the Territory of New Mexico to desist from the obstruc- 
tion of the laws of the United States, which, by reason of 
unlawful assemblages and combinations of persons in arms, it 
had become impracticable to enforce by the ordinary course of 
judicial proceedings — such proclamation being by law required 
before the military forces could be used. 

In 1882, it appearing that the enforcement of the laws in the 
Territory of Arizona was ‘‘ obstructed and resisted to such a 
degree by powerful combinations of outlaws and criminals, with 
whom even some of the local officers are alleged to be in league, 


1 16 Opin. Atty.-Gen. 162. 
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that a state of lawlessness bordering on anarchy may be said to 
prevail,’’ Attorney-General Brewster held that the contingency 
was amply provided for by Section 5298.1 

In 1889, Attorney-General Miller, in an opinion relating to 
resistance to the enforcement of the laws in the Indian Terri- 
tory, said that it was certainly competent for the President, 
under Section 5298, to direct the military forces to render such 
aid to the marshal, upon his request, as might be necessary to 
enable him to maintain the peace and enforce the laws of the 
United States in the Territory.? 

In 1892, the President issued a proclamation declaring that by 
reason of unlawful obstruction, combinations and assemblages 
of persons, it had become impracticable to enforce by the ordi- 
nary course of judicial proceedings the laws of the United States 
in the District of Wyoming, (the United States marshal being 
unable to execute the process of the courts), and commanding all 
persons engaged in resistance to the laws and the process of the 
United States courts to disperse. 

President Cleveland’s proclamation of July 8, 1894, recited 
that, by reason of unlawful obstructions, combinations, and 
assemblages of persons, it had become impracticable to enforce, 
by the ordinary course of judicial proceedings, the laws of the 
United States within the State of Illinois, and especially in the 
city of Chicago, and that the President had employed a part of 
the military forces of the United States for the purpose of enforc- 
ing the faithful execution of the laws of the United States and 
protecting their property and removing obstructions to the mails. 
The proclamation warned all persons from aiding, countenancing, 
encouraging, or taking any part in such unlawful obstructions, 
combinations, and assemblages, and called on those who were 
connected with them to disperse. It also contained this an- 
nouncement: ‘* Those who disregard this warning and persist 
in taking part with a riotous mob in forcibly resisting and ob- 
structing the execution of the laws of the United States, or 
interfering with the functions of the government, or destroying 
or attempting to destroy the property belonging to the United 


1 17 Opin. Atty.-Gen. 333. 2 19 Opin. Atty.-Gen, 293. 
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States or under its protection, cannot be regarded otherwise than 
as public enemies.’’! 

Another proclamation was issued July 9th, having for its ob- 
ject the protection of the railways in certain Western States and 
Territories as military roads and post routes. 

As appears by these proclamations, the military forces 
were called into use before the proclamations were issued, 
Whenever, in the judgment of the President, it becomes neces- 
sary to use the military forces under the title of the Revised 
Statutes to which Section 5298 belongs, he is required, by Sec- 
tion 5300, to issue his proclamation commanding the insurgents 
to disperse and retire peaceably to their respective abodes within 
a limited time. But the object of the employment of troops 
might be, not the dispersal of the insurgents, but the overcom- 
ing and arrest of persons violating and defying the laws and 
judicial proceedings of the United States, or the protection of 
instrumentalities of government of the United States, such as 
their treasury or mails, so that the immediate use of troops 
would be necessary. This suggests the important question 
whether there is any authority for the employment of the army 
in the execution of the laws other than that which is derived 
from the constitution through the medium of statutes. 

The constitution of the United States requires that — 

‘¢ The United States shall guarantee to every State a republi- 
can form of government, and shall protect each of them against 
invasion; and on application of the legislature, or of the execu- 
tive (when the legislature cannot be convened), against domestic 
violence.”’ 

There are here three guaranties — the guaranty of a republi- 
can form of government, the guaranty against invasion, and 
the guaranty against domestic violence. It is important to keep 
this in mind in considering who is meant by the United States, 
because it seems to have been too readily assumed that, with 
reference to each of these guaranties, ‘* The United States”’ 
means Congress only, and that therefore Congress must give life 


1 The term, “‘ publicenemies,’’ was, enemies when the status of war does 
probably, used in a very general notexist. 
sense. Strictly, there can be no public 
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to each of them by legislation. In the case of Texas v. 
White,! the Supreme Court held with reference to the 
government set up by the executive department in Texas after 
the rebellion, and speaking of the guaranty clause of the con- 
stitution as follows: — 

‘* It is not important to review at length the measures which 
have been taken, under this power, by the executive and legis- 
lative departments of the national government. It is proper, 
however, to observe that almost immediately after the cessation 
of organized hostilities, and while the war yet smouldered in 
Texas, the President of the United States issued his proclama- 
tion appointing a Provisional Governor for the State, and pro- 
‘viding for the assembling of a convention, with a view to the 
re-establishment of a republican government, under an amended 
constitution, and to the restoration of the State to her proper con- 
stitutional relations. A convention was accordingly assembled, 
the constitution amended, elections held, and a State govern- 
ment, acknowledging its obligations to the Union, established. 

‘‘ Whether the action then taken was, in all respects, war- 
ranted by the constitution, it is not now necessary to determine. 
The power exercised by the President was supposed, doubtless, 
to be derived from his constitutional functions, as commander- 
in-chief ; and, so long as the war continued, it cannot be denied 
that he might institute temporary government within insurgent 
districts, occupied by the national forces, or take measures, in 
any State, for the restoration of State government faithful to 
the Union, employing, however, in such efforts, only such 
means and agents as were authorized by constitutional laws. 

** But, the power to carry into effect the clause of guaranty 
is primarily a legislative power, and resides in Congress. 
‘Under the fourth article of the constitution, it rests with Con- 
gress to decide what government is the established one in a 
State. For, as the United States guarantee to each State a 
republican government, Congress must necessarily decide what 
government is established in the State, before it can determine 
whether it is republican or not.’ 


17 Wallace, 700, 729. 
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‘*This is the language of the late Chief Justice, speaking for 
this court in a case from Rhode Island,’ arising from the organ- 
ization of opposing governments in that State. And, we think 
that the principle sanctioned by it may be applied, with even more 
propriety, to the case of a State deprived of all rightful govern. 
ment, by revolutionary violence; though necessarily limited to 
cases where the rightful government is thus subverted, or in 
imminent danger of being overthrown by an opposing govern- 
ment, set up by force within the State. 

‘¢ The action of the President must, therefore, be considered 
as provisional, and, in that light, it seems to have been regarded 
by Congress.”’ 

The period to which this decision relates was not one of nor- 
mal conditions. It was a period following a war. And the 
locality to which it relates had been a Statein rebellion. Under 
these circumstances the immediate restoration of the constitution 
to its full force was, doubtless, impossible. The power exer- 
cised by the President might therefore be justified on the ground 
of necessity—the necessity of establishing some temporary 
government — and this seems to have been in the minds of the 
Supreme Court. But their decision does not go to the extent 
of saying that under other conditions the President would not, 
in the absence of any action by Congress, have had devolved 
upon him a duty under the guaranty clause of the constitution. 
That ‘‘ the power to carry into effect the clause of guaranty is 
primarily a legislative power ”’ is not questioned, but that ‘‘ The 
United States,’’ as that designation is used in the guaranty 
clause, means Congress only, and can never under any circum- 
stances mean the President, is believed to be a quite untenable 
position, and does not seem to have been intended by the 
Supreme Court. The fact that the power is vested primarily in 
Congress is not equivalent to saying that it is vested exclusively 
there, and that therefore the President can have no power under 
this clause of the constitution, even though Congress should fail 
to legislate. 


Moreover, the Supreme Court, in the case of Texas v. White, 


1 Luther v. Borden, 7 Howard, 42. 
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was discussing the power of the President only as to one of the 
three guaranties —the guaranty of a republican form of gov- 
ernment; and if we were to construe the language of the court 
to mean that Congress alone has jurisdiction it would become a 
question whether we should apply the same principle to the 
guaranty against invasion and domestic violence. These three 
guaranties are in the same clause, and ‘* The United States ”’ 
are required to furnish them all. But it cannot be said, nor 
would it be practicable, nor as to the guaranty against domestic 
violence historically true, that the guaranties against invasion 
and domestic violence are exclusively in the hands of Congress. 
To hold that would be to destroy the value of these guaranties. 
They are not limited in time to the sessions of Congress, but are 
intended to be effective at all times. Who then is to furnish 
the guaranty when Congress is not in session? 

And, further, the power to furnish the protection guaranteed 
involves the power to command, which the President, as com- 
mander-in-chief, has over the military forces. Congress cannot 
exercise this power, and, therefore, in order that it shall be exer- 
cised, ‘*The United States’’ must be held to apply to the 
President, as well as to Congress. 

In the case of Luther v. Borden,' it was held that it is not a 
judicial but a political question whether a certain government 
is the duly constituted government of a State, and that under 
the guaranty clause of the constitution it rests with Congress 
to decide what government is the established one in a State, 
and that as to that part of the clause which relates to domestic 
violence it also rests with Congress to determine upon the 
means proper to be adopted to fulfill the guaranty. It was held 
to be a political and not a judicial power. Congress might, it 
was said, if it had deemed it advisable, have placed it in the 
power of a court to decide when the contingency had happened 
which required the Federal government to interfere. But Con- 
gress thought otherwise, and no doubt wisely; and by the act 
of February 28, 1795, provided, that ‘‘ in case of any insurrec- 
tion in any State against the government thereof, it shall be 
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lawful for the President of the United States, on application of 
the legislature of such State or of the executive, when the legis- 
lature cannot be convened, to call forth such number of the 
militia of any other State or States, as may be applied for, as 
he may judge sufficient to suppress such insurrection,’’— thus 
giving to the President the power to decide whether the exigency 
had arisen upon which the government of the United States is 
bound to interfere. v 

There was no question in this case as to whether, in the 
absence of any action by Congress, a duty might not, under the 
guaranty clause, devolve on the President. As one of the ways 
in which a republican government, once established in a State, 
may be endangered or set aside, Judge Cooley mentions the 
hostile action of some foreign power in taking military posses- 
sion of the territory of the State and setting up some government 
therein not established by the people themselves. And in this 
connection it is to be remembered that the second guaranty is 
against invasion. But Congress has not authorized the Presi- 
dent to employ the army in repelling invasion. It has author- 
ized him to call forth the militia, but has remained silent as to 


the army. Can it be for any other reason than that he already 
has the power? Would it not have been an absurdity for Con- 
gress to have given the commander-in-chief of the army permis- 
sion to use it to repel invasion? ! 


1 If, indeed, the use of the army 
were to be limited to such purposes as 
might be designated by Congress, it 
would be a contemptibly impotent 
force, for it would be impossible for 
Congress to foresee all the conditions 
which might call for its use. But 
Congress has not attempted to do this. 
The every-day use of the army is not 
even regulated by Congress, although 
this might, however imperfectly, be 
done by legislation. It has been wisely 
left to the control of the commander- 
in-chief. If the use of the army were 
absolutely dependent on the designa- 
tion by Congress of the purposes for 
which it may be employed, it could 


not even protect all the property of 
the United States under its charge, for 
Congress has not made it its duty to 
do so, except in certain special cases. 
But, to create an army is to create it 
for the ordinary purposes for which 
armies are used, and the power of the 
President as commander-in-chief to 
use it for such purposes can not be 
questioned. The object of the legis- 
lation of 1878 was to place restrictions 
on the use of the army in “ executing 
the laws,’’ but this had reference only 
to the ordinary civil and criminal laws 
of the land. It was not intended to 
place any restriction on its use for 
ordinary military purposes. The army 
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By the constitution, said Mr. Justice Grier, in the Prize 
Cases,' Congress alone has the power to declare a national or 
foreign war. It cannot declare war against a State, or any 
number of States, by virtue of any clause in the constitution. 
The constitution confers on the President the whole executive 
power. He is bound to take care that the laws be faithfully 
executed. He is commander-in-chief of the army and navy of 
the United States, and of the militia of the severul States when 
called into the actual service of the United States. He has no 
power to initiate or declare a war either against a foreign nation 
or a domestic State. But by the acts of Congress of February 
28th, 1795, and third of March, 1807, he is authorized to call 
out the militia and use the military and naval forces of the 
United States in case of invasion by foreign nations,? and to 
suppress insurrections against the government of a State or of 
the United States. If a war be made by invasion of a foreign 
nation, the President is not only authorized but bound to resist 
force by force. He does not initiate the war, but is bound to 
accept the challenge without waiting for any special legislative 
authority. And whether the hostile party be a foreign invader, 
or States organized in rebellion, it is none the less a war, 
although the declaration of it be unilateral.’ Lord Stowell ® 
observes, ** It is not the less a war on that account, for war may 
exist without a declaration on either side. It is so laid down by 
the best writers on the law of nations. A declaration of war by 
one country only, is not a mere challenge to be accepted or re- 
fused at pleasure by the other.’’ The battles of Palo Alto and 
Resaca de la Palma had been fought before the passage of the 
Act of Congress of May 13th, 1846, which recognized * a state 
of war as existing by the act of the Republic of Mexico.’’ This 
act not only provided for the future prosecution of the war, but 


is all the time used for purposes not 
prescribed by Congress, and the Presi- 
dent is doing this by virtue of his 
power as commander-in-chief. 

1 2 Black. 635. 

2 This, however, is a mistake. The 
legislation of 1795 related only to call- 
ing out the militia, and that of 1807, 


which did provide for the employment 
of the land and naval forces, made no 
mention of repelling invasion, but 


provided only for the suppression of | 


insurrection and obstruction to the 
laws. 
3 1 Dodson, 247. 
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was itself a vindication and ratification of the act of the Presi- 
dent in accepting the challenge without a previous formal 
declaration of war by Congress. 

Under the constitution both the legislative and executive 
branches of the government sometimes have the power to act in 
the same subject-matter. This was discussed in remarks, else- 
where made,! on the source of authority of the Army Regula. 
tions, with reference to which it was pointed out that, although 
Congress, under its power ‘‘to make rules for the government 
and regulation of the land and naval forces,’’ has primarily the 
authority to cover the whole field of army regulations, yet, sub- 
ject to this power, the President, as commander-in-chief, has a 
jurisdiction over the same subject-matter — as repeatedly recog- 
nized by the Supreme Court. So that, in the absence of legisla- 
tion regulating any matter of army administration, the President’s 
power is effective. The guaranty clause makes it the duty of 
the United States to guarantee, not only a republican form of 
government, but againt invasion, and, on the application of the 
State, against domestic violence. Of course Congress can ma- 
terially aid, and, to a great extent, control these guaranties by 
its legislation, but, if it should fail to legislate, would the con- 
stitutional obligation of the United States be any theless? And 
if the President has the actual power to give this constitutional 
protection, will it not, in case of the failure of Congress to fur- 
nish it, rest with him to do so? His power and duty seem clear, 
but he must of necessity exercise his discretion in determining 
the existence of the conditions demanding this protection. He 
cannot delegate his discretion to the legislatures or executives 
of States, and thus become a volitionless instrument in their 
hands. 

But the guaranty clause of the constitution is not the only 
constitutional provision which clothes the executive with the 
power to use force in the execution of law. If his power were 
limited to what this clause empowers the Federal government to 
do, it would be inadequate for some of the purposes for which it 
may be required. It is a guaranty to the States of a republican 


1 Remarks on the Army Regulations, Govt. Printing Office, 1897. 


THE USE OF THE ARMY IN AID OF THE CIVIL POWER. 377 


form of government and against invasion and domestic violence, 
but it does not vest the Federal executive with the power to 
enforce the laws of the United States. This power, if it exists 
at all as a power derived directly from the constitution, must be 
found elsewhere in that instrument. By the constitution the 
‘‘ executive power is vested in a President of the United States of 
America,’’ whose duty it is made to ** take care that the laws be 
faithfully executed.’’ Can it be said that the duty thus imposed 
is lifeless, without the help of Congress, because the constitution 
has not given him a corresponding power? 

In the Neagle case! the Supreme Court of the United States 
recognize, in the constitutional requirement that the President 
‘* shall take care that the laws be faithfully executed,’’ his power 
to use for such purpose the means placed in his hands, includ- 
ing those which he has by virtue of his being the commander- 
in-chief of the army. And in Ex parte Siebold? they say that it 
is an incontrovertible principle that the government of the 
United States may, by means of physical force, exercised through 
its official agents, execute on every foot of American soil the 
powers and functions that belong to it, and that this necessarily 
involves the power to command obedience to its laws, and hence 
the power to keep the peace to that extent. And, again, they 
say that, if all the inhabitants of a State, or even a great body 
of them, should combine to obstruct interstate commerce or the 
transportation of the mails, prosecutions for such offenses had 
in such community would be doomed in advance to failure; that 
if the certainty of such failure were known, and the national 
government had no other way to enforce the freedom of inter- 
state commerce and the transportation of the mails than by 
prosecution and punishment for interference therewith, the 
whole interests of the nation in these respects would be at the 
absolute mercy of a portion of the inhabitants; that there is no 
such impotency in the national government; that the entire 
strength of the nation may be used to enforce in any part of the 
land the full and free exercise of all national powers and the 
security of all rights intrusted by the constitution to its care; 


1135 U.S. 1. 2100 U.S. 394. 
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that the strong arm of the national government may be put 
forth to brush away all obstructions to the freedom of interstate 
commerce or the transportation of the mails; and that, if the 
emergency arises, the army of the nation, and all its militia, are 
at the service of the nation to compel obedience to its laws.! 

So, when the enactment of 1878 was under discussion in the 
Senate, Mr. Edmunds said that it was a singular statute to pass, 
to say that the army of the United States should not be used for 
the purpose of executing the laws of the United States under 
any circumstances unless specially authorized by an act of Con- 
gress or the constitution, and that the question at once arises 
whether under the constitution, it being the duty of the Presi- 
dent to take care that the laws are faithfully executed and he 
being the commander-in-chief of the army, the constitution does 
not expressly authorize him to use the army whenever power is 
lawfully required to execute the laws. 

And President Cleveland, replying, July 5th, 1894, to Gov- 
ernor Altgeld’s protest against the use of troops in Chicago, 
said that Federal troops were sent to Chicago in strict accordance 
with the constitution and laws of the United States, upon the 
demand of the Post-office Department that obstruction of the 
mails should be removed, and upon the representations of the 
judicial officers of the United States that the process of the 
Federal courts could not be executed through the ordinary 
means, and upon competent proof that conspiracies existed 
against commerce between the States; that to meet these con- 
ditions, which are clearly within the province of Federal authority, 
the presence of Federal troops in the city of Chicago was deemed 
not only proper, but necessary ; and that there had been no in- 
tention of thereby interfering with the plain duty of the local 
authorities to preserve the peace of the city. 

The course pursued at this time, under instructions from the 
Attorney-General, was to file a bill in equity for an injunction 
against any combination in restraint of interstate commerce, or 
interference with the performance of the duties of railroads as 
common carriers under the interstate commerce act, or con- 


1 In re Debs, 158 U. 8. 581. 
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spiracy to obstruct or retard the passage of United States mails 
or the operation of the regular trains carrying them, that might 
exist, and, when such restraining order was not enforceable by 
the marshal in the ordinary manner, to enforce it by the military 
power of the government, on certification of the facts to the 
authorities at Washington. Troops, when thus used, were not 
under the marshal, nor a part of the marshal’s force or posse, 
but were a substitute therefor, and were under the command 
of the military officer in charge, to be used for the purposes 
named.! 

But it may happen that the use of troops will be required in 
anticipation of forcible resistance to the law, which, if it should 
reach that stage, they might be employed in putting down. 
Their mere presence, for the purpose of overawing the lawless 
and preventing the commission of the unlawful act, may be very 
desirable. It is, of course, better to prevent the crime than 
to wait until it is committed and injury is done. Unquestion- 
ably the government has a right to protect itself in this way. 
It would, indeed, be absurd to say that although when the exe- 
cution of the laws is obstructed by organized resistance too 
powerful to suppress by the ordinary course of law the army may 
be used in aid of the civil power, nevertheless it may not be used 
in such a way as, by its presence, to render unnecessary a resort 
to force against law-breakers. Is the government so impotent 
that it must wait for the crime to be committed, its instrumental- 
ities obstructed, its property destroyed, before it can act? May 
it not protect its instrumentalities and property against a 
threatened danger, by the simple presence of the military power? 
It has often happened that the presence of a military force has 
had this effect, and it does not seem possible to doubt that it 
may lawfully be used for such purpose. Weare not here speak- 
ing of its active use in aid of any civil process, but simply of the 
protection which the mere fact of its presence gives to instru- 
mentalities and property of the United States which the United 


1 See correspondence relative to Doc. No. 9, Part 2, Fifty-fourth Con- 
the Chicago disorders, published as an gress, 2d session, pages 20, 24, 193, 
appendix to the Annual Report of the etc. 

Attorney-General, for 1896. H. R. 
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States has the right to protect. This right of protecting by the 
presence of troops undoubtedly exists, equally with the right to 
use active force when the resistance to the law makes it neces- 
sary. It is an exercise of the same power — the power to take 
care that the laws are faithfully executed — which the Supreme 
Court recognized in the Neagle case as authorizing the use of 
means, not expressly provided by statute, for the protection of 
its justices traveling on circuit. The power to use the army to 
give protection by its presence is, indeed, inseparable from the 
power to protect by active force. It would not exist without the 
latter. 

In a recent! case troops were used at the Tongue River 
Indian Agency, in Montana, for the purpose of escorting a 
sheriff with an Indian prisoner, charged with murder, from the 
agency to the railway, some distance off, there being reason to 
fear that the settlers in the neighborhood would take him from 
the sheriff and lynch him. This was done by the military com- 
mander on the spot, without any express authority for such use 
of the troops. It was a case where the presence of the troops, 
or a show of force, was used to protect a prisoner, who had 
surrendered to them and had been transferred to the civil 
authority, against a great danger, and until it was past. Who 
will say that the military commander exceeded his authority? ? 

It was at one time suggested to the Attorney-General that if 
the mob in Chicago should again seriously interfere and prevent 
the enforcement of the United States laws, martial law should 
be proclaimed. But he, evidently, did not believe that this 
could be done under the existing circumstances, although he 
seems to have been of the opinion that the United States 


1 1897. 

2 The Army Regulations prescribe 
that, if time will admit, applications 
for the use of troops must be for- 
warded for the consideration and ac- 
tion of the President, but in case of 
sudden and unexpected invasion, in- 
surrection, or riot, endangering the 
public property of the United States, 
or in case of attempted or threatened 


robbery or interruption of the United 
States mails, or other equivalent emer- 
gency so imminent as to render it 
dangerous to await instructions re- 
quested through the speediest means 
of communication, an officer of the 
army may take such action before the 
receipt of instructions as the circum. 
stances of the case and the law under 
which he is acting may justify. 
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could proclaim martial law if the Governor of Illinois should 
invoke Federal aid and thus put the United States in complete 
control of the situation.’ ‘* Martial law,’’ however, is not any- 
thing that is provided for by the constitution. It is founded in 
necessity, attendant on the fact of war. When opposition to 
thelaws of the United States amounts to war, there will be a 
justification for martial law in the locality of the war or where 
it is necessary. But when the opposition falls short of war, the 
use of the military power under the authority of the constitu- 
tion and the laws would be limited, as it was in 1894, to the 
purpose of removing the particular obstruction which has sprung 
up, and enforcing the laws obstructed. ‘* Martial Law ’’ means 
much more than this. When martial law prevails, the civil 
power is superseded by the military power; the military power 
becomes supreme ; the safeguards of the Bill of Rights of the 
constitution are for the time beiug set aside; and the civilian may 
be tried by military commission. This would not be the mili- 
tary power acting in aid of the civil power. Nor would the 
conditions existing in 1894 have been a justification for it. Only 
a condition of war would be. ‘* When the regular course of 
justice is interrupted by revolt, rebellion, or insurrection, so that 
the courts of justice cannot be kept open, civil war exists, and 
hostilities may be prosecuted on the same footing as if those 
opposing the government were foreign enemies invading the 
land.””? But when the military power is acting under the 
constitution in aid of the civil power, and the opposition to the 
law is not of such a character that war exists, the civil power is 
still supreme, and the rule of war cannot be applied.* 


1 See page 77 of the publication 
named. 

2 The Prize cases, 2 Black, 668; Ex 
parte Milligan, 4 Wall. 2; also North 
American Review, November, 1896, on 
The Justification of Martial Law. 

§ But, although the rule of war can- 
not be applied so as to displace the 
civil power under such circumstances, 
these circumstances may give rise to 
emergencies justifying an exercise of 
power for which there would other- 


wise be no justification. When the 
Pennsylvania militia were called out in 
1892, for the suppression of the Home- 
stead riots, the understanding between 
the sheriff and the commander of the 
troops was that the troops would sup- 
port the sheriff in the nature of a 
posse comitatus, but the commander 
was to retain entire command of them, 
to employ military methods in putting 
down opposition to the sheriff, and to 
use them in his own way; and he 
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Remarking on a passage in Russell on Crimes, where it is said 
that for private persons to make use of arms in suppressing 
riots would seem only proper against such riots as ‘* savor of 


reserved to himself full liberty, subject 
to the approval of the commander-in- 
chief, to take such action in cases of 
emergency as circumstances might 
warrant. (Annual Report of Major- 
General Suowden, Commanding Divis- 
ion, N. G. P. 1892.) In the charge of 
the Chief Justice of Pennsylvania to 
the jury in the case of Com. v. Hawk- 
kins and Streator, generally spoken of 
as the Iams case (Iams being a militia- 
man who had been punished without 
trial, on account of an exclamation he 
had made showing his sympathy with 
the rioters, and had thereupon prose- 
cuted the military officers who had 
caused him to be so punished), he held 
that, under the circumstances, the 
relations between the officers and the 
soldiers under their command “ were 
governed by the same rules that would 
prevail in case of actual war,”’ the only 
difference being one arising out of the 
difference in surroundings, and which 
in the case at bar made it the duty of 
the jury to determine whether the 
officers ordering the punishment were 
actuated by improper motives; but 
that the jury had nothing to do with 
the question whether war actually 
exist_ 1 between the armed body and 
the inhabitants surrounding them. 
The trial resulted in the acquittal of 
defendants. 

Commenting on this case, the com- 
manding general of the Pennsylvania 
militia remarked, in his annual report 
for 1892, that, while it had been hoped 
that the court would affirm a plea to 
the jurisdiction, the result was highly 
satisfactory, since a full trial in open 
court showed the features of the case 
to have been greatly exaggerated to the 
community, and resulted in a verdict 


of acquittal at the hands of a jury of 
the county, and ‘* the law as laid down 
justifies an officer in an emergency, in 
time of riot or rebellion, actual war, 
as this was, in using extreme measures 
to preserve discipline, when not actu- 
ated by malice but honestly exercising 
a conscientious judgment.”’ 

The facts in the Iams case would, 
under conditions admitting of a calmer 
examination, perhaps not have been 
held to create an emergency justifying 
the action taken, and the statement 
that the troops ‘‘ were governed by the 
same rules that would prevail in case of 
actual war,’’? seems to be an unneces- 
sary view to take of the matter, and may 
be a misleading one. But that such 
conditions may produce emergencies 
justifying what would otherwise be 
arbitrary can scarcely be doubted. 

The instructions given for the use of 
troops in certain localities in Alaska, 
in 1898, seem to be based on this prin- 
ciple. Instructions, of date, February 
9, were as follows: ‘‘The troops are 
sent to the localities named in the 
interest of good order, and of the 
safety of the persons and property there 
and in the vicinity of those places, 
which the troops are expected to con- 
serve. The force should be used with 
kindness and consideration and within 
the measure of the strict necessity of 
the occasions as they may arise. The 
President relies upon the firmness and 
wise discretion of the officers in com- 
mand to accomplish the objects for 
which the troops are sent, with kind- 
ness and humanity, and the use of 
their forces lawfully and as little as is 
compatible with the duties assigned 
them.”’ 

Otherinstructions, of date, March 19, 
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rebellion,’ Finlanson says that it brings the question to the 
verge of martial law, and recalls to mind the phrase used by the 


were as follows: “The Secretary of 
War has information that a mob has 
taken possession of the White Pass 
road built by George A. Brackett of 
Minneapolis, and others. He desires 
that their rights be protected and mob 
violence suppressed.” 

The parts of Alaska where the troops 
were to be used being unprotected by 
an organized local civil government, 
it was evidently deemed necessary, in 
order that the localities named should 
not be handed over to lawlessness, 
that the government having jurisdic- 
tion over the territory should use the 
only means at its disposal to prevent 
the commission of crime. It must be 
regarded as a temporary measure based 
on necessity, to which the legislation 
of 1878 was not applied. 

At the time of the riots in Idaho, in 
1892, the Governor applied to the 
President for the protection guaran- 
teed by the constitution, and also 
issued a proclamation declaring the 
county, which was the locality of the 
trouble, to be in a state of insurrec- 
tion and rebellion. Military aid was 
furnished by the President, and for a 
time the locality was under predomi- 
nant military rule, although the civil 
power was not in fact entirely dis- 
placed. It was regarded as an en- 
forcement of martial law, based on the 
fact, proclaimed by the Governor, of 
the existence of insurrection and re- 
bellion, that is, war. But when the 


domestic violence does not amount to 
insurrection or rebellion, the State’s 
invocation of aid to suppress it would 
not justify a resort to martial law. 
This seems to have been understood 
and observed during the riots of 1877. 
Whether the domestic violence does 


Attorney-General in the case of the Lord George Gordon riots, 


in fact amount to insurrection or re- 
bellion may sometimes be a very deli- 
cate and difficult question to decide, 
although in Ex parte Milligan (4 Wall. 
127), the Supreme Court declared that 
martial rule can never exist where the 
courts are open, and in the proper and 
unobstructed exercise of their juris- 
diction. 

If correctly reported in the news- 
papers, General Gobin, the command- 
ing general of the militia sent to 
Hazelton, Pennsylvania, in September, 
1897, in consequence of the troubles 
arising out of the miners’ strike, de- 
clared that, in spite of the warrants 
issued for the arrest of the sheriff’s 
deputies for the shooting of miners, 
no constables, nor any civil authority, 
would be permitted to arrest them; 
that the sher'ff is an executive officer, 
whose duty is to preserve the peace; 
that he, General Gobin, and the troops, 
were subordinate to the sheriff, being 
engaged in helping him to perform 
that duty; and that, under these cir- 
cumstances, he would not permit in- 
terference with the sheriff’s officials. 
“In spite of this fine distinction,” 
wrote the reporter, “the command- 
er’s decision on this point is accepted 
as superseding the civil authorities by 
the military power.’”? This goes to 
show the legal difficulties that may 
arise. 

For an interesting discussion of 
The Status of the Militia in Time of 
Riot,’’ see two articles on that subject 
in the Albany Law Journal of August 
3d and 10th, 1878, by William M. Ivins. 

A majority of the States have ex- 
press provisions in their constitutions 
or statutes for calling out the militia 
**to execute the laws; ”’ in others the 
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when he advised the Crown to declare the tumults rebellious, in 
order to allow of the recourse to military force in attacking the 
rioters wherever they were found, and whether or not engaged 
in felonious outrage, which alone would justify it at common 
law. This, says Finlanson, shows the point of contact between 
the scope of common law and martial law, the one dealing with 
mere riot, and the other with rebellion so formidable as to amount 
to war and to require measures of war.! 

What was advised by the Attorney-General on the occasion of 
the Lord George Gordon riots was actually done by the Gover- 
nor of Idaho during the riots of 1892, when he by proclamation 
declared a county, where the lawlessness existed, to be in ip- 
surrection and rebellion. 

Owing, however, to our dual system of government the prin- 
ciples controlling this subject are in a great measure peculiar to 
this country. With the suppression of ordinary riots, not inter- 
fering with the execution of the laws of the United States, nor 
with the processes of the Federal courts, nor with the mails nor 
the property? of the United States, or, in general, with their 
instrumentalities of government,’ the Federal government has in 


power is given, although not in this **T have the honor to acknowledge 
specific language; some copying the the receipt of copy of telegram to 
constitution of the United States in the Adjutant-General of the United 
this respect, making the executive States Army, from Brigadier-General 
commander-in-chief,and requiring him Merritt, commanding the Department 
“to take care that the laws be faith- of the Dakota. The telegram shows 
fully executed.” that on the Northern Pacific Railroad, 

1 Review of the Authorities as to west of Fargo, no trains are running; 
the Repression of Riot or Rebellion, that employees engaged by the com- 
by W. F. Finlanson, p. 25. pany refuse to work unless adequate 

2 “Your right to take such meas- protection is afforded them; that the 
ures aS may seem to be necessary protection of the United States courts 
for the protection of the public prop- as now afforded does not, in the 
erty is very clear. * * * Theright opinion of such employees, secure 
of defending the public property in- them against danger, and that in con- 
cludes also the right of recapture after sequence of the circumstances above 
it has been unlawfully taken by an- mentioned mail communication with 
other.”’ Attorney-General Black to Forts Keogh and Custer has been in- 
President Buchanan, IX. Opin. 520,521. terrupted since June 25, and the com- 

In a letter to the Secretary of manding-general is unable to make 
War, dated July 5th, 1894, the Attor- the usual bimonthly payments to his 
ney-General said: — troops or to ship supplies to the mili- 


the first instance nothing to do. 
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It is only when called on in 


the manner prescribed by the constitution that it can interpose 
its power for the suppression of such domestic violence. 

As at Chicago, the existence of the two governments, Federal 
and State, may lead to complications, under such conditions. 


tary posts on the line of the Northern 
Pacific. 

“By Section 3 of the act of July 2, 
1864 (13 Stat. 365), incorporating the 
Northern Pacific Railroad Company, it 
is declared that certain described pub- 
lic lands are granted to the company 
‘for the purpose of aiding in the con- 
struction of such railroad and tele- 
graph line to the Pacific coast, and to 
secure the safe and speedy transporta- 
tion of the mails, troops, and muni- 
tions of war, and public stores over 
the route of said line of railway.’ 

“¢ By section 11 it is further enacted, 
‘That such Northern Pacific Railroad, 
or any part thereof, shall be a post 
route and a military road subject to 
the use of the United States for postal, 
military, naval and all other govern- 
ment service, and also subject to such 
regulations as Congress may impose 
restricting the charges for such gov- 
ernment transportation.’ 

‘By section 20 of the same act Con- 
gress reserves the right to alter, 
amend, or repeal the act ‘the better 
to accomplish the object of this act, 
namely, to promote the public interest 
and welfare by the construction of 
such railroad and telegraph line and 
keeping the same in working order and 
to secure to the Government at all 
times (but particularly in time of war) 
the use and benefits of the same for 
postal, military and other purposes.’ 

“These provisions make the road 
of the Northern Pacific a military road 


of the United States. Being such, the 
power of the President, as commander- 
VOL. XXXII. 


The Federal military power, employed in aid of the Federal 


in-chief of the military forces of the 
United States, to keep the road unob- 
structed and available for military 
purposes cannot be doubted, and may 
properly be used to remedy the mis- 
chiefs stated in General Merritt’s 
telegram.”’ 

And the following letter was sent 
by the commanding general of the 
army to the commanding general of 
the Department of the Columbia: — 

“In view of the fact, as substan- 
tiated by communications received 
from the Department of Justice, from 
military official reports, and from 
other reliable sources, that, by reason 
of unlawful obstructions and combi- 
nations or assemblages of persons, it 
has become impracticable, in the judg- 
ment of the President, to enforce by 
the ordinary course of judicial pro- 
ceedings the laws of the United States 
and to prevent obstructions of the 
United States mails and interruptions 
to commerce between the States, the 
right guaranteed by Section 11 of the 
act approved July 2, 1864, constituting 
the Northern Pacific Railroad, ‘a post 
route and military road, subject to the 
use of the United States for postal, 
military, naval, and all other Govern- 
ment service,’ you are directed by the 
President to employ the military force 
under your command to remove ob- 
structions to the mails and to execute 
any orders of the United States court 
for the protection of property in the 
hands of receivers appointed by such 
court, and for preventing interruption 
of interstate commerce, and to give 
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civil power, may find itself acting within a State contrary to the 
wishes of the State’s executive. But that can only happen when 
the State’s executive fails to recognize the fact that the Federal 
authority extends to every part of the United States, just as the 
State’s authority extends to every part of the State, and that 
wherever in the United States the authority of the laws of the 
United States is resisted, to such place do their authority to en- 
force their laws extend. The United States have as full juris- 
diction within a State for the execution of their laws, as the 
State has for the execution of its own. They are not there by 
sufferance, or comity, but asa constitutional right.!_ And if the 
resistance to the laws be of such a character that it cannot be 
overcome in the ordinary way, the Federal executive has as 
much right to use the Federal military power to subdue it, as the 
State’s executive has to use the military power of the State to 
subdue a similar resistance to its own laws. 

The President’s use of the army in the execution of the laws 
on the occasion of the Chicago strikes was commended by both 
‘the Senate and House of Representatives, in resolutions adopted 
by those bodies. 


The President’s constitutional duty to take care that the laws 
are faithfully executed must be carried out by the means placed 


in his hands by or under the constitution. If Congress does 
not prescribe means, he must use such means as the constitution 
supplies him with. These means are not specifically set forth in 
the constitution. They are incidental to and implied in his gen- 
eral powers. Nor is such a conclusion unauthorized by the 
character of the instrument. In the language of Chief Justice 
Marshall, ** A constitution to contain an accurate detail of all 
the subdivisions of which its great powers will admit, and of all 
the means by which they may be carried into execution, would 
partake of the prolixity of a legal code, and could scarcely be 


such protection to said railroad as 


will prevent any unlawful and forcible 
obstruction to the regular and orderly 
operation of said road ‘for postal, 
military, naval, and all other govern- 
ment service.’ ”’ 

Similar letters were sent to the com- 


manding generals of the departments 
of the Platte and of California for the 
protection of the Union Pacific and 
Central Pacific Railways. 

(H. R. Doc., No. 9, Part 2, 54th 
Congress, 2d session, pp. 226, 233.) 

1 Ex parte Siebold, 100 U.S. 394. 
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embraced by the human mind. It would probably never be 
understood by the public. Its nature, therefore, requires that 
only its great outlines should be marked, its important objects 
designated and the minor ingredients which compose those 
objects be deduced from the nature of the objects themselves. 
That this idea was entertained by the framers of the American 
constitution, is not only to be inferred from the nature of the 
instrument, but from the language.’’! 

By the last clause of the legislation of 1878, it was pre- 
scribed that no money ‘‘ appropriated by this act’’ should be 
used to pay the expenses incurred in the employment of any 
troops in violation of it. This provision related, of course, only 
to the period covered by the appropriation act in which it is 
found. Congress may, by disbanding the army, render it impos- 
sible for the President to resort to his constitutional power as 
executive and commander-in-chief of employing the army in aid 
of the civil power, in the execution of the laws, or may couple 
an appropriation for the support of the army with a condition 
as to the use of the money appropriated; but, if it be true that 
the constitution directly vests the President with the duty and 
power we have been discussing, it must follow that Congress can- 
not make the exercise of such power illegal. It may prevent its 
exercise, but it can not make it illegal. 

The framers of the constitution relied on the control of Con- 
gress over appropriations as the great safeguard against a misuse 
of the army. It was believed that to refuse to vote supplies 
would be to disband the army. We have seen that for a short 
time the army has been maintained without such vote. But, 
nevertheless, this was the safeguard relied on, and there was no 
attempt to create another by investing Congress with direct con- 
trol over the President in the discharge of his constitutional 
duty to take care that the laws be faithfully executed. 

There is not now any fear of an abuse of this power. In the 
early days of our history a ‘‘ standing army ”’ was regarded with 
fear. It was natural that the framers of the constitution, with 
their knowledge of the past and anxiety for the future, should 


1 McCulloch v. Md., 4 W. 407. 
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But, with our experience, is it reasonable?! 


What fair-minded man can now say that our standing army is a 
menace, instead of a protection, to our institutions? Is not what 
Macaulay wrote applicable in substance to our condition also? 
‘¢ It was proved by experience that, in a well-constituted society, 
professional soldiers may be 


1 Mr. Justice Miller, in his Lectures 
on the Constitution, says that the be- 
lief, which was entertained by some at 
the time of the adoption of the consti- 
tution,that there was dangerinthe great 
power vested in the executive, though 
natural enough at the time, was a very 
great mistake; that the nearer we ap- 
proach to individual responsibility in 
the executive, the nearer will it come to 
perfection; that of the three branches 
the executive has been the most shorn 
of the powers granted it by the consti- 
tution; and that of all the delusive 
ideas, or fallacies, that ever entered 
anybody’s brain, the most unfounded 
is this— that any President can ever 
make himself a perpetual dictator, 
either in our time or generation or in 
those which are to come. 

See also Foster’s Commentaries on 
the Constitution, page 242 et seq. 

A most remarkable encroachment on 
the constitutional powers of the Presi- 
dent was the legislation contained in 
the second section of the Army Appro- 
priation Act, of March 2, 1867, where- 
by it was prescribed :— 

‘¢ That the headquarters of the Gen- 
eral of the Army of the United States 
shall be at the city of Washington, 
and all orders and instructions relat- 
ing to military operations issued by 
the President or Secretary of War 
shall be issued through the General of 
the army, and, in case of his inability, 
through the next in rank. The Gen- 
eral of the army shall not be removed, 
suspended, or relieved from command, 
or assigned to duty elsewhere than at 


* * submissive to the civil 


said headquarters, except at his own 
request, without the previous approval 
of the Senate; and any orders or in- 
structions relating to military opera- 
tions issued contrary to the require- 
ments of this section shall be null and 
void; and any officer who shall issue 
orders or instructions contrary to the 
provisions of this section shall be 
deemed guilty of a misdemeanor in 
office; and any officer of the army who 
shall transmit, convey, or obey any 
orders or instructions so issued con- 
trary to the provisions of this section, 
knowing that such orders were so is- 
sued, shall be liable to imprisonment 
for not less than two nor more than 
twenty years, upon conviction thereof 
in any court of competent jurisdic- 
tion.”’ 

This provision, although, as the 
President declared, it deprived him of 
his constitutional functions as com- 
mander-in-chief of the army, he was 
compelled to countenance, or other- 
wise, by withholding his signature 
from the act, defeat necessary appro- 
priations. But, while thus sanctioning 
it, he did not quietly submit to it. 
Thus we find him, by proclamation of 
September 3, 1867, declaring that “all 
officers of the army * * * of the 
United States, in accepting their com- 
missions under the laws of Congress 
and the rules and articles of war, incur 
an obligation to observe, obey, and 
follow such directions as they shall 
from time to time receive from the 
President or the General, or other 
superior officers set over them, accord- 
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* * 


power. It is perhaps because the army became thus 
gradually, and almost imperceptibly, one of the institutions of 
England, that it has acted in such perfect harmony with all her 
other institutions, has never once, during a hundred and sixty 
years, been untrue to the throne or disobedient to the law, has 
never once defied the tribunals or overawed the constituent 
bodies.”’ 

Such a spirit our army has inherited. It has never questioned 
its subordination to the civil power in time of peace; but, on the 
contrary, it has been taught, in the language of the Army Reg- 
ulations of 1825 (prepared by General Scott), that, ‘* Respect 
and obedience to the civil authorities of the land, is the duty of 
all citizens, and more particularly of those who are armed in the 
public service.’’ 


WASHINGTON, D. C. 


ing to the rules and discipline of war,’’ 
and enjoining upon officers of the 
army (directly, and not through the 
medium of the commanding general of 
the army), to assist and sustain the 
courts and other civil authorities of 
the United States in a faithful admin- 


G. Norman 


istration of the laws thereof, and in 
the judgments, decrees, mandates and 
processes of the courts of the United 
States. The legislation was repealed 
in 1870. 

1 See also the Army Regulations of 
1847. 
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RECOGNITION OF A NEW STATE— IS IT AN EXECU- 
TIVE FUNCTION? 


During the last session of the last Congress, Senator Bacon of 
Georgia offered a resolution that ‘‘ the recognition by this gov- 
ernment of any people as a free and independent nation is one 
exclusively for the determination of Congress in its capacity as 
the law-making power; that this prerogative does not appertain 
to the Executive except so far as the President is, under the 
constitution, by the exercise of the veto, made a part of the 
lawmaking power of the government.”’ 

The question thus raised and debated, whether the ianction is 
executive or legislative, is one which, under one form or another, 
has been occasionally agitated since the assembling of the first 
Congress under the constitution. 


I. 


Preliminary to the consideration of the question, it may be 
premised that while the faculty of recognition depends on the 
internal public law of a State, yet in the forum of international 
law its exercise is considered as usually an executive function. 
It generally takes place by written or oral declaration of the will 
of the State. It may be expressed, or implied, resulting from 
decisive acts: as when a State enters upon negotiations with a 
new State, accredits to it or officially receives from it diplomatic 
representatives or agents, grants the exequatur to its consuls, or 
forms with it conventional relations. 

Recognition is, as a general rule, absolute, irrevocable. It 
may be made, however, limited, conditional or sub modo. But 
irrevocability is the rule and acts are not presumably done 
conditionally .? 


1 1 Rivier Law of Nations, pp. 57-60; 1 Calvo Law of Nations; U. S. v. Pal- 
mer, 3 Wheaton, p. 634. 
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It seems clear that the President, acting alone, is authorized by 
the constitution to grant recognition either of a state of bel- 
ligerency, or of the independence of a new State; that he is 
authorized, acting alone, to grant such recognition, in either of 
the forms known to international law, except in the form of a 
treaty or the accrediting of a minister to such new State, in 
either of which functions the concurrence of the Senate is 
necessary. 

The only fair and reasonable ground of doubt seems to be 
whether Congress may not, if it elects to do so, participate with 
the President in the exercise of this function in the form of a 
resolution or statute; or even against the will of the President, 
by the concurrent two-thirds vote of both Houses. It is as clear 
that Congress is endowed with the legislative, as that the Presi- 
dent is with the executive faculty; and the exercise of either, 
within its proper sphere, expresses the sovereign will of the 
nation. And the last constitutional expression of that will is 
the supreme law, superseding any prior conflicting statute or 
treaty.! 


II. Jupicrat Oprnton. 


The only case in which the question has been directly decided 
is Williams v. Suffolk Insurance Company.? The short 
facts of the case were, that the defendant issued two poli- 
icies of insurance, one on the schooner ** Harriet,’’ and one 
on the schooner ‘* Breakwater,’’ which proceeded to the Falk- 
land Islands to engage in the seal fisheries, contrary to the law 
of Buenos Ayres. Suit was brought on these policies as for 
total losses by the seizure and detention of the vessels by cer- 
tain persons pretending to act by authority of the Buenos 
Ayrean government and under the sanction of which both had 
been condemned. . 

In deciding the case, Justice Story stated that the govern- 
ment of Buenos Ayres asserted dominion, which this govern- 
ment denied, over the Falkland Islands where the vessels were 


_ 1A treaty may supersede a prior Cherokee Tobacco v. U. S., 11 Wallace, 
act of Congress, and an act of Con- 816. 
gress may supersede a prior treaty. 2 3d Sumner, 270. 
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seized. The question was one of competency of the government, 
acting through the Executive, to bind the judiciary branch of 
the government. Justice Story held that the question as to 
which government was in the right was a political one which the 
court possessed no authority to decide; that it is very clear that 
it belongs exclusively to the executive department of our govern- 
ment fo recognize from time to time any new governments which 
may arise in the political revolutions of the world, and until 
such new governments are so recognized, they cannot be deemed 
by our courts of justice to have or to exercise common rights 
and prerogatives of sovereignty. This doctrine was fully recog- 
nized by the Supreme Court of the United States in Gelséon v. 
Hoyt. In his treatise on the constitution, he declares the func- 
tion to be distinctly an executive one.’’ ? 

It has beer said that this decision was odifer for that the 
court was not required to decide between conflicting claims of 
the right of recognition by the two departments of govern- 
ment; yet the court was compelled to decide whether the seizure 
was valid; and the adjudged ground of invalidity was the act of 
the executive department recognizing the independence of Buenos 
Ayres while at the same time expressly denying its sovereignty 
over the Falkland Islands; the court holding that the Falkland 
Islands must be deemed to belong to their old sovereignty of 
Spain until the title of Buenos Ayres has been admitted by our 
government. The decision of Justice Story came under review 
by the Supreme Court in Jones v. United States,’ and while it 
has been said that conflicting expressions are to be found in the 
latter decision, the undersigned believes that when these expres- 
sions are taken with reference to the concrete facts of the case 
they are entirely in harmony with and support the decision of 
Justice Story. 

The conclusion resulting from a careful consideration of all 
the decisions of the Federal courts bearing on the question is, 
that the power of recognition is constitutionally and primarily 
an executive function, and this conclusion is sustained by the 
expressed opinions of Justice Marshall, Story, Taney and Mc- 
Lean, that the power resides with the Executive. We have been 


1 3d Wheaton, 246. 2 Story on Const., Secs. 1566-67. 3 137 U. S. 202. 
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unable to find a single opinion or dictum, even, when taken 
strictly in connection with the facts in the case, in which a sin- 
gle justice of the Supreme Court, from its organization to the 
present time, has expressed a doubt of the plenary possession of 
this power by the Executive. The dicta and decisions are all the 
other way, when restricted to the facts on which the court was 
deciding. 

In Jones v. U. S.,! the appellant had been convicted of mur- 
der at Navassa Island in the Caribbean Sea. By act of Con- 
gress the President had been authorized to extend the dominion 
of the United States over any unoccupied island having a deposit 
of guano, which might be discovered and occupied by any citizen 
of the United States. The question was of jurisdiction of the 
court. The Supreme Court affirmed the judgment of conviction, 
saying : ‘* Who is the sovereign de jure or de facto of aterritory, 
is not a judicial but a political question, the determination of 
which by the legislative and executive departments of any gov- 
ernment conclusively binds the judges as well as all other officers, 
citizens and subjects.”’ 

This language, like all other judicial expressions, is to be 
taken as applied only to the facts of this case, wherein the sov- 
ereignty of the United States over an unoccupied island had been 
asserted pursuant to an act of Congress. It was not a case of 
belligerence or independence. 

In Kent v. Chambers,? the question was whether a contract 
could be specifically enforced by complainants who had fur- 
nished money thereunder to General Chambers to equip volun- 
teers to carry on war in Texas against Mexico, it being contended 
by the defense that the contract was in violation of our neutral- 
ity laws towards Mexico. Chief Justice Taney held that * It is 
not necessary in the case before us to decide how far the judi- 
cial tribunals of the United States would enforce a contract like 
this when two States acknowledged to be independent were at 
war and this country neutral. It is a sufficient answer to the 
argument to say that the question whether Texas had or had 
not at that time become an independent State, was a question 
for that department of our government exclusively which is 


1137 U. S. 202. 2 14 Howard, 38. 
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charged with our foreign relations. And until the period when 
that department recognizes it as an independent State, the judi- 
cial tribunals of the country were bound to consider the old 
order of things as having continued and to regard Texas as a 
part of the Mexican territory. * * * This is not a new 
question. It came before the court in Rose v. Himely,' and 
again in Hoyt v. Gelston,? and in both these cases the court said 
that it belongs exclusively to governments to recognize new 
States in the revolutions which may occur in the world; and until 
such recognition, either by our own government or the govern. 
ment to which the new States belong, courts of justice are 
bound to consider the ancient state of things as remaining 
unaltered.’’ It is clear that Chief Justice Taney uses the word 
‘* government’’ merely to distinguish the political from the 
judicial department. It is equally clear that in the political 
branch he regards the Executive as the constitutional organ for 
the recognition of new States. In proof of this, in his opinion, 
he cites evidences of the non-action of the Executive in the rec- 
ognition of Texas, does not look or remotely allude to any action 
or non-action by Congress. And the question was properly 
before the court. The question was whether the contract was 
in violation of the legal duties of our citizens to Mexico; the 
declaration of independence by Texas on March 2, 1836, was 
relied on, the contract having been made in Ohio in September, 
1836, and if there had been a doubt in the mind of Chief Jus- 
tice Taney or of any member of the court on the question 
whether this power of recognition properly resided in the Execu- 
tive, it may reasonably be supposed that doubt would have been 
suggested. 

The following manner in which Justice Gray, who, in decid- 
ing the case of Jones v. United States, alludes to the decision 
in the case of HAennett v. Chambers, evinces him to be of the 
same opinion as Chief Justice Taney: ‘‘ In Kennett v. Cham- 
bers, a bill to compel the specific performance of a contract 
made in the United States in September, 1836, by which a gen- 
eral in the Texan army agreed to convey lands in Texas, in 


1 4th Cranch, 272. 2 3d Wheaton, 324. 
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consideration of money paid him in raising and equipping troops 
against Mexico, was dismissed on demurrer, because the inde- 
pendence of Texas, though previously declared by that State, 
had not been acknowledged by the government of the United 
States; and the court established this conclusion by referring 
to messages of the Presidents of the United States to the 
Senate, a letter from the President to the Governor of Ten- 
nessee and a note from the Secretary of State to the Mexican 
Minister, none of which were stated in the record before the 
court.” 

And although no question was made as between the two de- 
partments of the government, the expression used by Justice 
Story in 3d Sumner, that the doctrine that the power of recog- 
nition is exclusively executive, ‘* was fully recognized by the 
Supreme Court of the United States in Gelston v. Hoyt,’’ should 
have great weight as interpreting the decision and as indicating 
where, in the opinion of the court, the power resided. 

The case of Williams v. Suffolk Insurance Company,' 
was finally decided by Justice McLean and reported in 13 
Peters.2, The court, by Justice McLean, decided: ‘* And can 
there be any doubt that when the executive branch of the 
government which is charged with our foreign relations, shall, 
in its correspondence with foreign nations, assume a fact in 
regard to the sovereignty of any island or country, it is con- 
clusive on the judicial department? And in this view it is 
not material to inquire, nor is it the province of the court to 
determine, whether the Executive be right or wrong. It is 
enough to know that in the exercise of his constitutional func- 
tions he has decided the question.’’ And the court ordered 
their decision to be certified back to the Circuit Court: ‘* That, 
inasmuch as the American government has insisted and does 
still insist, through its regular executive authority, that the 
Falkland Islands do not constitute any part of the dominions 
within the sovereignty of the government of Buenos Ayres, 
the action of the American government on this subject is con- 
clusive on the said Circuit Court.”’ . 


1 8d Sumner. 
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III. Tue Lecistative Powers. 


The various provisions of the constitution from which it hag 
been variously contended that the faculty of recognition is ex. 
ecutive or legislative are :— 

** Art. I., Sec. 1. All legislative powers herein granted shall 
be vested in a Congress of the United States, which shall consist 
of a Senate and House of Representatives.”’ 

‘«* Sec. 8. The Congress shall have powerto * * * pro. 
vide for the general welfare of the United States; to regulate 
commerce with foreign nations ; to declare war, grant letters of 
marque and reprisal and make rules concerning captures on land 
and water.”’ 

As peace is one of the great ‘standing objects of civil 
society,’’ and as the government established was forthe people, 
the power to declare war — the supreme resort of nations — was 
vested in Congress. But there is no express grant to it of the 
power of recognition of belligerency or of independence. If, 
therefore, the power exists in Congress, exclusively, or jointly 
with the President, it exists for the dual reason that recognition 
is an essentially legislative function and is included in the grant 
of the legislative faculty. Any recognition it may make, there- 
fore, must result from the exercise of that faculty. The fune- 
tion, however, viewed historically, and in the forum of interna- 
tional law, is rather executive than legislative; considered 
intrinsically and juristically it is executive rather than legislative; 
since it consists of a single act rather than the prescription of 4 
general rule of conduct. For while it has been contended that 
recognition, while not in itself legislative, is legislative in its 
effects, since it creates a new slutus, thereby imposes obligations 
and duties on the community which did not before exist and 
brings laws into active operation which were not so before; yet 
this can be said of almost every action of any department of 
government or by any of its officials. When a court grantsa 
decree of divorce, the decree creates a new status, which calls 
into operation laws which did not apply to the former relations 
of the parties — not by a change of laws but of relations. And 
it cannot be said that the judicial decree was legislative — a con- 
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tradiction in terms. The most that can be fairly said of this 
power being solely in Congress is, that it is for those who take 
this extreme view to show, not that the function is, when ana- 
lyzed, either essentially or historically, legislative in its nature ; 
but that the power has not been granted to the Executive, and 
that the constitution being silent, and the power being one of 
the essential prerogatives of the national sovereignty and neces- 
sarily existent either in Congress or the President, that interpre- 
tation and construction which is favorable to the legislative 
branch is more consonant with the genius and character of our 
institutions and therefore such should be the presumed constitu- 
tional intendment. But on the other hand the power vests some- 
where; and if it is not expressed in the grant to the Executive, 
neither can it be found in the grant to Congress; and any argu- 
ment from the mere language of the instrument that tends to 
disprove the former, disproves the latter. 

And, as will be shown, this construction in favor of Congress 
would be subversive of some — at least one — of the powers ex- 
pressed in the grant to the Executive; and neither department of 
government can use any power granted to it, as a foundation to 


subvert and destroy, directly or indirectly, any of the powers 
plainly granted to either of the other departments. 


IV. Tue Executive Powers. 


‘* Article II, Section 1. The executive power shall be vested 
in a President of the United States. 

‘Sec. 2. He shall have power, by and with the advice and con- 
sent of the Senate, to make treaties, provided two-thirds of the 
senators present concur and he shall nominate and by and with 
the advice and consent of the Senate, shall appoint ambassadors, 
other public ministers and consuls, judges of the Supreme 
Court, ete. 

“Sec. 3. He shall receive ambassadors and other public 
ministers.”’ 

The power necessarily belongs to the President or to Con- 
gress; and if the recognition of independence or belligerency is 
properly an executive function, then under the grant of the 
executive power, it belongs to the President. The question, 
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therefore, is resolved into this: When the constitution was 
framed, was the conduct of foreign relations regarded by its 
framers as properly belonging to the Executive? And is it im. 
plicit in the grant of Executive power to the President? 

The answer to the question propounded involves :— 

lst. An interpretation of the language used; and 

2d. A construction of the provisions of the constitution. 

In what sense did the framers of the constitution use the 
words legislative, executive? The fact is familiarly known that 
Blackstone’s Commentaries and Montesquieu’s Spirit of the 
Laws were text-books of constant use and reference by the mem- 
bers of the Federal convention; that Madison prepared for his 
own use an abstract or digest of the Spirit of the Laws, which 
Washington copied with his own hand; and of Blackstone, Mr. 
Madison said, during the debates of the convention: ‘TI will 
refer you to a book which is in every man’s hand, Blackstone’s 
Commentaries.’’ } 

Considering Blackstone’s definition and description of law, and 
of the functions of parliament, and of the prerogatives of the 
British executive ; considering Montesquieu’s celebrated classi- 
fication and distribution of the powers of sovereignty, it seems 
morally certain that the framers of the constitution used the 
words executive and legislative with the meaning attributed to 
them by those accepted authorities; ? and that by the grant to 
the Executive, they intended to import and to carry with it, the 
powers properly belonging to the Executive, as described by 
those authors. If they did not draw their conception of the 
meaning of those terms from those sources, from what sources 
did they draw them? 

‘*No one familiar with the common law of England,”’ said 
Justice Miller, ‘* can read the constitution of the United States 
without observing the great desire of the convention which 
framed that instrument to make it conform as far as possible 
with that law.* 


1 3 Elliott’s Debates, 501. 3 Lectures on the Constitution, 
21 Bl. Comm., p. 257; Montes- 486, 7. 

quieu’s Spirit of Laws, Ch. VI., Book 

xt. 
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«To look at the general outlines organizing the new govern- 
ment into its various branches, there is but little departure from 
that of the English government.’’! 

Blackstone’s text fully warrants the language used by Hamil- 
ton in the Federalist: ? ‘* The king of Great Britain is the sole 
and absolute representative of the nation in all foreign trans- 
actions.” 

Montesquieu’s language attributes to the Executive the sameau- 
thority: ‘‘ In every government there are three sorts of power: 
the legislative; the executive, in respect to things dependent on 
the law of nations; and the Executive, in regard to matters that 
depend on the civil law. By the second he makes peace or war, 
sends or receives embassies, establishes the public security and 
provides against invasions. By the third, he punishes criminals, 
or determines the disputes that arise between individuals. The 
latter we shall call the judicial power, and the other simply the 
executive power of the State.”’ 

Almost every line of Chapter VI., Book XI. of Montesquieu 
has left its impress on the framework of the constitution. 
“This work,’’ says Stevens,’ ‘*‘ had reached the position of a 
recognized authority on both sides of the Atlantic; and it was 
accepted by the leaders of the convention as in many ways a 
guide for their deliberations. And as Madison expresses it in 
the Federalist: ‘The British constitution was to Montesquieu 
what Homer had been to the didactic writers of Epic poetry.’ 
The great political critic appears to have viewed the constitution 
of England as the standard, or to use his own expression, as the 
mirror of political liberty ; and to have delivered in the form of 
elementary truths the several characteristic principles of that 
system. Montesquieu drew from it the special maxim: ‘ There 
is no liberty if the judicial power be not separated from the leg- 
islative and judicial.’ ’’ The law commentaries of Sir William 
Blackstone also influenced the convention in the same direction. 
Whenever the power of making and that of enforcing the laws 
are united together, there can be no public liberty. As being 


1 Ibid. 487. 8 “Sources of the Constitution,” 
2 No. 69. pp. 47, 48. 
‘ Blackstone, Book I., Chap. III. 
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the highest authority on the laws of England, his book was 
apparently followed by the makers of the constitution in all 
branches of their work.’’ 


Canons OF CONSTRUCTION. 


The solution of the question propounded depends largely and 
perhaps ultimately on the accepted canons of construction of the 
provisions of the constitution creating the national sovereignty, 
and distributing its powers among the three departments of 
government. 

The great generalization of Montesquieu that the tripartite 
division of the powers of sovereignty is the leading principle of 
free government, was accepted as a political axiom by the framers 
of the constitution; and it became the beacon light of its inter- 
pretation and construction. It was declared that the three great 
departments of government ought to be kept separate and dis- 
tinct; that the constitution intended to maintain a marked dis- | 
tinction between the legislative, executive and judicial powers; 
that those powers must remain as apportioned; that any blend- 
ing or confusion of those powers, as, for example, the associa- 
tion of the Senate with the President in the executive functions, 
such as making treaties, appointment to office, are exceptions to 
the fundamental rule; which exceptions were made, not to de- 
stroy, but to save the principle; and like all other exceptions 
to general rules, are to be taken strictly and not extended by 
construction. The leading principle for the construction of the 
constitution being tripartite division of powers, and the entire 
executive authority being vested in the President, subject to cer- 
tain exceptions, which are exceptions not only out of the grant 
but also to the application of the truth of the maxim, all non- 
excepted power, including that of recognition, is in the Execu- 
tive. And whatever construction tends to extend the exceptions 
to the operation of the maxim and to the absorption of the 
powers of government by one department, at the expense of 
another, contravenes the foundation idea on which the consti- 
tution was framed, and should be rejected. 

Interpreting and construing the language of the constitution 
in these lights, let us recall the words of those either its framers 
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or contemporaries. In the debate in the first Federal Congress 
on the President’s power of removal of officers, Fisher Ames 
said: ** It is declared that the executive power shall be vested | 
in the President. Under these terms all the powers properly 
belonging to the executive department of the government are 
given, and such only taken away as are expressly excepted. If 
the constitution had stopped here, and the duties had not been 
defined, either the President had had no powers at all, or he 
would acquire from that general expression all the powers prop- 
erly belonging to the executive department.” 

Madison, in the course of the same debate, said: ** The con- 
stitution affirms that the executive power shall be vested in the 
President. Are there exceptions to this proposition? Yes, 
there are. The constitution says that in appointing to office, 
the Senate shall be associated with the President, unless in the 
case of inferior officers when the law shall otherwise direct. 
Have we aright to extend this exception? I believe not. If 
the constitution has invested the executive power in the Presi- 
dent, I venture to assert that the legislature has no right to 
diminish or modify the executive authority.’ 

Again he said: ‘* There is another maxim which ought to 
direct us in expounding the constitution and is of great impor- 
tance. It is laid down in most of the constitutions, or bills of 
rights, in the Republic of America, it is to be found in the 
political writings of the most celebrated civilians,— and is every- 
where held as essential to the preservation of liberty, that the 
three great departments of government be kept separate and 
distinct, and if in any case they are blended, it is in order to 
admit a partial qualification, in order more effectually to guard 
against an entire consolidation. I think, therefore, when we 
view the several parts of this constitution,— when it says that 
the legislative powers shall be vested in a Congress of the United 
States under certain exceptions, we must suppose they were 
intended to be kept separate in all cases in which they are not 
blended, and ought, consequently, to expound the constitution 
so as to blend it as little as possible.”’ 

Again he said: ‘* But as it (the constitution) had vested the 
executive power in the President, it was obvious that in him the 
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whole of the power was to reside and by him alone it was to be 
exercised.”’ 

In the foregoing provisions of Art. II. the following powers 
are grouped :— 

1. The general grant of executive power, with all it fairly 
imports. 

2. To receive public ministers. 

3. To appoint public ministers with the concurrence of the 
Senate. 

4. To make treaties, with the like concurrence. 

The grouping of these powers under Art. II., which deals 
solely with the Executive, evinces the sense in which that term 
is used in the instrument. The first clause, taken by itself, in- 
vests the Executive with the plenary direction of foreign rela- 
tions, including, of course, the power of recognition; the power 
to receive public ministers is consonant to the general grant and 
when exercised is, in itself, recognition; the power to appoint 
ministers and make treaties, is consonant to the same power and 
purpose, and is restricted only by the tribunitian power of the 
Senate — the power of rejection. For although the Senate is 
affirmatively associated with the two latter functions, yet being 
itself without the power of initiative, it is in its substance only a 
veto power,— a power to forbid,— but not to inaugurate. These 
three powers practically embrace the entire field of diplomacy 
and foreign affairs ; and coupled with the first grant, interpreted 
in the light of the historical and juristic meaning of the term 
executive and of its legal and political significance as used by 
Blackstone and Montesquieu; and as understood by Hamilton 
and Madison, who were leaders of the school of statesmen that 
moulded the framework of the constitution; it seems obvious 
that the Executive was given the prerogative, if he chose to exer- 
cise it, to recognize or not, in his own discretion, the status of 
belligerency or independence. 


ConTEMPORANEOUS ExposiITION. 


This view is further strengthened by contemporaneous con- 
struction, which is regarded, when made by the legislative 
department, as second in authority only to judicial exposition. 
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In the first Federal Congress, in the debate on the measure which 
became the act of July 27, 1789, for the organization of the 
Department of State, the House were reminded by Mr. Madison 
that the act when passed would be accepted as the permanent 
exposition of the constitution; and his opinions, expressed dur- 
ing the course of the debates, were delivered with the gravity 
and weight of solemn judgments." 

Mr. Madison had proposed ‘ that there shall be established 
an executive department to be denominated the Department of 
Foreign Affairs, at the head of which there shall be an officer to 
be called the Secretary for the Department of Foreign Affairs, 
who shall be appointed by the President by and with the advice 
and consent of the Senate to be removable by the President.” 

A motion was made by Mr. White to strike out the italicised 
words, beginning with the words ‘‘ who shall be appointed,”’ 
etc., which were finally dropped, as Mr. George Ticknor Curtis 
says, with the consent of Mr. Madison, although when the ques- 
tion came to a vote on the motion to strike out, it was determined 
in the negative by yeas 20, nays 34.2 The bill passed the 
Senate by the casting vote of Vice-President Adams. 


The measure as finally accepted constitutes the said act now 


on our statute books. The fourth section * provides :— 
‘‘The Secretary of State shall perform such duties as shall 


from time to time, be enjoined on or intrusted to him by the 
President relative, 


1 Mr. Madison said: “1 feel the ful ought we to be to give a true 


importance of the question and know 
that our decision will involve the 
decision of all similar cases. The de- 
cision that is at this time made will 
become the permanent exposition of 
the constitution, and on a permanent 
exposition of the constitution will de- 
pend the genius and character of the 
whole government. It will depend, 
perhaps, on this decision whether this 
government shall retain that equilib- 
rium which the constitution intended 
or take a direction towards aristoc- 
Tracy, or anarchy, among the members 
of the government. Hence, how care- 


direction to a power so critically cir- 
cumstanced.”” 4 Elliott’s Debates, p. 
378. 

Mr. Boudinot said: ‘I agree that it 
is a legislative construction of the 
constitution necessary to be settled.”’ 

Mr. Ames said: ‘‘I look upon every 
question which touches the constitu- 
tion as serious and important and 
therefore worthy of the fullest dis- 
cussion and the most solemn decis- 
ion.”’ 

2 4 Elliott’s Debates, p. 404. 

3 See Rev. Stat. 1878, Sec. 202. 
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1. To correspondence, commissions or instructions to or with 
public ministers or consuls from the United States. 

2. To negotiations with public ministers from foreign States, 

3. To memorials or other applications from foreign public 
ministers or other foreigners. 

4. To such other matters respecting foreign affairs as the 
President of the United States shall assign to the department; 
and he shall conduct the business of the department in such 
manner as the President shall direct. 

That the first Congress conceived that the President had con- 
stitutional charge of our foreign relations; and that the duties 
thereof are of an executive character, is shown by the first and 
fourth sections of the act constituting an Executive Depart- 
ment,—the Department of Foreign Affairs; creating the office 
of Secretary and making its incumbent the agent of the Presi- 
dent. It is shown by repeated declarations of members of Con- 
gress during the course of the debate.’ That the framers of 
the statute so understood it is shown by its abstinent language, 
which tacitly assumes that the power is already vested in the 
President and places in his hands all the reins of diplomacy ,— 
‘‘the means and sources of the knowledge necessary to conduct 
well affairs between States.’’ All the usual, authentic and 
diplomatic channels of information are placed under his com- 
mand. This appears still clearer from the fourth clause of 
section 202,? requiring the Secretary of State to perform such 
duties as shall be enjoined on or intrusted to him by the Presi- 
dent relative to ‘* such other matters respecting foreign affairs 
as the President of the United States shall assign to the Depart- 
ment.’’ It is shown by clauses one, two and three of section 
202 of the statute by which it is made the duty of the Secretary 
of State to obey the President’s injunction to receive or not to 
receive officially foreign ministers, pursuant to the constitu- 


1 For example, Mr. Huntington “if the power is given by the consti- 
said he thought the clause ought tution, the declaration in the law is 
not to stand because, as the constitu- mnugatory; and if not given, it will be 
tion ‘‘is silent with respect to the nugatory also to attempt to vest the 
removal, Congress ought to say noth- power.’’ 

ing about it.’”?> Mr. Smith argued that 2 Supra. 
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tional provision vesting that function in the President; and 
to take such action touching negotiations with or memorials 
from ministers from foreign States, as the President shall 
enjoin. 

Now the status of independence or belligerency is a judicial 
fact on the ascertainment of which recognition proceeds. The 
fact is ascertainable not merely on open information, but 
secret,— secret in its nature; and in its sources. It may be 
derived through any or all the sources indicated by the stat- 
ute,— by verbal communication, by written notes, dispatches, 
memorials, etc. If the framers either of the constitution or of 
the statute had understood that the Congress was invested with the 
power of recognition, can it be believed that in neither constitu- 
tion nor statute had any provision been made for the participa- 
tion by Congress in the appointment, accrediting or receiving 
public ministers? Or in communicating with or in receiving 
any remonstrance, memorial or communications from them,— 
to avoid or correct mistakes and prevent injustice? Or that this 
first statute organizing the executive departments of the govern- 
ment would have impliedly attributed to the President the con- 
trol of foreign affairs and of all official sources of information, 
if the Congress had understood that to i¢ was confided the con- 
duct of foreign affairs? And especially with the power of 
recognition, the prudent exercise of which pre-eminently depends 
on these sources and means of information? Or that Congress 
was authorized to ascertain and decide a fact without the power 
to take the appropriate and customary competent evidence? Or 
that any department of this government is clothed with the 
power and duty and responsibility of final decision and action in 
any matter; and yet denied all official or compulsory means of 
authentic information of that matter? And especially denied, 
in the discretion of the President, access to the channels of 
secret information through foreign governments and in foreign 
lands, through their and our diplomatic representatives, whose 
intercourse has been carried on through the Department of 
State since the foundation of the government? Were, there- 
fore, Washington and Jefferson and Madison and Monroe, and 
the two Adamses all mistaken in their understanding, and in the 
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practice and usages interpreting and construing the constitution 
since the foundation of the government?! 

All the official organs of this knowledge find their constitu- 
tional channels of communication through the President. It 
has never been the usage that public ministers, to this govern- 
ment, or representing it abroad, should hold official relations 
with or make any communication to the legislative branch. 

Where knowledge is not granted responsibility is absolved, 
Recognition, therefore, necessarily implies previous lawful com- 
mand of all official sources of information by the department of 
government charged with the duty of decision. If, therefore, 
by means of the fullest and most authentic information,— both 
open and secret,— in its nature and sources, — which the Presi- 
dent has received and may withhold,— at discretion,— he may 
not be presumed to decide prudently and safely on the question 
of recognition, and be clothed with that responsibility — with 
all the lights at his command,— how can Congress be presumed 
to do so— without any light at all? Can it be reasona”’y argued 
that any department or branch of the government is clothed with 
the power and responsibility of final decision and action,— in 
any matter; and yet denied all compulsory means of authentic 
knowledge? If it be objected that the President is presumed to 
do his duty in compliance with a request from Congress to furnish 
it the necessary information, it may be answered that this is a 
begging of the question; and that if presumptions are to be in- 


1 In his message March 30, 1796, 
President Washington said :— 

“With the utmost attention I have 
considered your resolution of the 24th 
instant, requesting me to lay before 
your House a copy of the instructions 
to the minister of the United States 
who negotiated the treaty with the 
King of Great Britain, together with 
the correspondence and other docu- 
ments relative to that treaty, excepting 
such of the said papers as any existing 
negotiation may render improper to 
be disclosed. * * * 

‘** As, therefore, it is perfectly clear 
to my understanding that the assent of 


the House of Representatives is not 
necessary to the validity of a treaty; 
as the treaty with Great Britain ex- 
hibits in itself all the objects requiring 
legislative provision, and on these the 
papers called for can throw no light, 
and as it is essential to the due admin- 
istration of the government that the 
boundaries as fixed by the constitu- 
tion between the different departments 
should be preserved, a just regard to 
the constitution and to the duty of my 
office, under all the circumstances of 
this case, forbids a compliance with 
your request.”’ 
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dulged, it is presumable that the President will properly and 
prudently perform all his constitutional duties, including that of 
recognition or non-recognition. 

It is objected that the power is too dangerous to be lodged in 
the hands of the President, since he might bring on war. But 
that he might do in numberless other ways, as it has been said 
was done by President Polk.'! It may be observed indeed that 
all the arguments adduced against the President’s possession of 
this power may be summed up in its alleged dangerousness, But 
the argument ab inconvenienti proves too much. It argues a 
positive clause out of the constitution. The executive power to 
receive foreign ministers is, when exercised, recognition,— 
whether the minister comes from an old or a new State; which 
is nowise dependent for its existence on recognition. The power 
to receive imports the power not to receive. The refusal to 
receive, or the demand for the recall of Sackville West by Pres- 
ident Cleveland, or Catakazy by President Grant, might lead to 
war. Receiving or refusing to receive may involve war. Does 
the power, therefore, not exist? Would not the argument prove 
that it is for Congress by resolution or statute to instruct or 
command the President when not to receive as well as when to 
receive ?——a statute which is not a law but a decree, a command? 
The power to issue which, unlike that to declare war, is nowhere 
expressly given. But the power to issue the order is denied; 
since if the express power of recognition has not been given 
to the President, the constitution also is silent with respect to 
Congress. 

Owing to the nature of the instrument, resort must be had to 
the sources of interpretation to ascertain the meaning of phrases 
such as, legislative, executive, judical, writ of habeas corpus, bill 
of atlainder, ex post facto, etc. The chief sources are the com- 
mon law and the authors accepted as authoritative by the 
framers of the constitution ; its language and context; contem- 
poraneous exposition; accepted canons of construction; and the 
practice and usages practically interpreting and construing it, 
since its adoption ; from all which the conclusion is drawn that 
recognition of belligerency and independence is primarily and 


11. Cooley’s Blackstone, p. 257, note 14. 


408 32 AMERICAN LAW REVIEW. 


properly an executive function; without concluding, however, 
whether or not Congress may be competent, on a two-thirds 
vote, over the President’s’ veto, in the legitimate exercise of its 
legislative power, to enact a statute having the indirect but decis- 
ive and conclusive effect of recognition. Yet since no particular 
form or mode of recognition is prescribed by the law of nations, 
such statute if passed by Congress and approved by the Presi- 
dent, would undoubtedly have that effect ;— the approval itself 
having that effect. But a consideration of the fundamental 
theory of the building of the constitution and of the chief 
sources of its interpretation and construction would seem to lead 
to a consistent denial to Congress of any such powers in any 
form, except as the strict exercise of the legislative faculty, 
proper, might have the indirect and incidental effect of recog- 
nition. 


W. L. PENFIELD. 


WASHINGTON, D. C 


MUTUALITY OF CONTRACTS. 


MUTUALITY OF CONTRACTS; PROMISE FOR A PROM- 
ISE; UNILATERAL CONTRACTS; CONSIDERATION. 


The title of this article suggests its scope. Its purpose is to 
discuss one branch or a branchlet of the law of contracts, con- 
cerning which probably no obscurity exists where the matter is 
clearly presented, but where, through a misapplication of defini- 
tions to facts an apparent confusion has arisen, causing some- 
thing more than a mere dispute in terminology. 

Notwithstanding the differences among jurists as to the correct 
definition of the term contract in our law, it is believed that most 
lawyers have a fairly clear conception of what is meant thereby, 
and the same assertion may be hazarded, though with more of 
hesitancy as to the word consideration. These are among the 
first things taught a young man upon his entrance into the study 
of law; the elementary works of jurisprudence, and the intro- 
ductory lectures of law professors assume to exhaust the subject, 
yet we find countless cases in our reports extending over many 
decades, and involving millions of dollars, which seem to turn 
solely upon a correct application of these terms. This amounts 
almost to a reflection upon, nay a reproach to a profession whose 
followers term their avocation a science, hardly to be mastered 
indeed by the lucubrations viginti annorum, yet a science with 
exactness of nomenclature. 

Thus the question that I am about to consider may seem of a 
so institutional character, its answer so obvious, as to be without 
the domain of legal discussion; the subject should occupy an 
impregnable position, removed from the scene of debate; yet 
has it drawn the appreciative regard of tribunals of the first 
magnitude, and has been a fruitful source of intellectual conten- 
tion. I would state the subject of inquiry thus: Where 
promises of future performance are made by the two parties to 
a contract respectively, the one to the other, all of the elements 
of a valid contract being present, but the promise of the one is 
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incapable of enforcement in any judicial tribunal, legal or equit- 
able, is the contract based upon a valid consideration, or is it a 
mere nudum pactum, affording no remedy to either party? 

To give a concrete instance from many that might be sug- 
gested as illustrations, I would refer to a contract which has 
already been prolific in litigation, not as yet however in a court 
of final resort, and which, as well as any other, fully exemplifies 
the legal attitude of the writer. I cite this contract too the more 
readily, as itis a form, which is apparently growing in popularity 
among many manufacturing corporations in our large and pros- 
perous country :— 

Upon one side, ‘* A’’ agrees to accept an appointment as 
agent in a certain field or territory, for the sale of certain 
machines; to sell these machines at a sufficient price to derive 
his compensation therefrom; to order all machines from the 
other, ‘* B,’’ needed for the trade in such territory; to handle 
the goods of B’s make exclusively; to pay freights, keep goods 
housed; pay taxes and assessments; to carry an insurance ; to 
push the sale of goods by canvassing and advertising; to do cer- 
tain expert work; to sell machines subject to certain printed 
conditions; to make settlements in certain prescribed forms 
only ; to do many other things specifically set forth in the agree- 
ment. Upon the other hand ‘‘B’”’ agrees to do two things as 
expressed in the following stipulations: ‘* B hereby appoints A 
as his agent for the sale of,’’ etc., ‘in the following named 
territory,’ and also ‘‘in consideration of the foregoing and the 
faithful performance of this contract by,’’ etc., B ‘* agrees to fill 
the orders of A for machines, without any liability for damages 
Sor failure from any cause to furnish such machines.’’ B dis- 
_ covers that A has been violating his promises in various direc- 
tions and brings an action to recover damages resulting therefrom. 
Can such an action be maintained? 

It is obvious that an answer to this question will cover the 
ground of my inquiry first propounded. 

The two latter stipulations are the only engagements made by 
B, wherein may be found the consideration to uphold the con- 
tract and render it enforceable. The instrument being unsealed, 
a sufficient consideration must be discovered. The first clause 
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as to an appointment of agency may be rejected as furnishing 
nothing coming within the definition of a consideration. It can 
hardly be urged that the mere appointment eo nomine, as agent, 
would be efficient in that direction. So that one is relegated to 
the clause in reference to furnishing machines to discover the 
consideration, coupled as it is with the accompanying proviso that 
renders it unenforceable. 

Against the enforcement of a claim for damages arising out of 
a breach of this agreement by A, it might be argued that this 
contract is thus obviously lacking in mutuality, unilateral, in 
short without consideration to sustain the many agreements of A ; 
that B, out of an abundance of caution, has overleaped himself ; 
that his avarice has caused him to commit downright legal 
suicide; that in exempting himself from all liability he has 
utterly deprived himself of the power of enforcing any rights 
which would otherwise have been possessed. 

Upon the other side it might be contended, and in fact it has 
been argued, that one is here confronted with a case of mutual 
promises, always sufficient to uphold a contract; that a clear 
distinction has ever been recognized between the obligation of a 
contract and its remedy; that the promise exists to fill orders, 
which should suffice to uphold the validity of the contract; that 
while a party may deprive himself of a remedy, even of all 
remedies, that is a privilege or option, which however, should 
not affect the strength of the obligation, the reciprocal tie, which 
exists independent of and without regard to any remedy ; that this 
obligation, this reciprocality, is so distinct from the remedy, that 
it may remain unimpaired, even though all remedy be taken away.! 

It is urged that mutuality in a contract exists wherever by its 
terms each party is to do something as the consideration. 
*‘ That the obligation is mutual where both parties are required 


by the agreement to do something; the agreement of the one 
being the consideration of the other.’’ ? 


1 3 Parsons Conts. (7 ed.), 390, N. 2; 2 Ewing v. Gordon, 49 N. H. 444, 
Sturgis v. Crowningshield, 4 Wheat. 457; 1 Chitty Conts. 20; Jackson v. 
122-197; Delaware &c. Canal Co. v. Collins, 50 Ills. App. 538; Waters v. 
Pa. Coal Co., 50 N. Y. 250; Smithy». Bew, 52.N. J. Eq. 787. 

Boston & Concord Ry. Co., 36 N. H.458. 
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Certain other propositions have been rather suggested than 
pressed by the advocates of the binding efficacy of these con- 
tracts. I cannot see, however, that the doctrine of an executed 
consideration, among other things hinted at, has any application 
nor does it appear that any magic should attach to the word 
cause used in the clause relieving B from liability, for that seems . 
a general expression of utter and complete exemption from lia- 
bility. It may be assumed, too, that as this contract relates 
to personal property, no remedy in a court of chancery could 
be availed of by A against B for B’s neglect to supply machines. 

I do not find that a contract precisely identical with the one 
above recited has been presented to any court of last resort. It 
is therefore to the analogies of the law that a resort must be 
had for an elucidation of this question. 

Mutual promises are defined as such, made by two parties to 
each other simultaneously, each promise being the consideration 
of the other. If one of the promises be voidable it will yet be 
a good consideration, but not if ‘void.’ 

Says Judge Metcalf in the citation infra: ‘* One promise is 
a good consideration for another. Even a voidable promise is 
sufficient, as has been seen in the case of a promise by an infant. 
Aliter of a void promise.’’ At first view I was impressed by 
the belief that an analogy could be traced between the contract 
under discussion and that between an infant and an adult; that 
as the adult is in any event bound, though the infant may avoid 
his agreement, so here A would be bound, though B could assert 
his privilege of non-liability. Great confusion has ever been 
found in the books when treating of matters wherein it becomes 
necessary to employ the terms void and voidable. Eminent 
judges have not infrequently employed these terms as con- 
vertible, and this inaccurate use of terms has caused obscurity 
in the deductions to be drawn from their application. With 
errors in terminology like these existing, it ill becomes the pro- 
fessors of jurisprudence, having any regard to a congruous 
modesty, to claim our mistress as entitled to a seat among the 
exact sciences. It seems, however, that the rule whereby an 


1 Bouvier Law Dict., Tit. Mutual Promises; Metcalf on Contracts, p. 182. 
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adult is bound while the infant may claim his privilege, notwith- 
standing the employment of that illustration by so eminent an 
authority as Judge Metcalf, was adopted by the courts as an ex- 
ception ingrafted upon the general rule; that it has been by 
the authorities generally treated as such exception; or rather 
as a case of personal privilege to the infant.! 

It may be not uninteresting to note as indicative of the dif- 
ficulties the court encountered with this question, that the case 
of Holt v. Ward, infra, was argued four times ; its correctness 
was, however, recognized by Lord Hardwicke, and it has been 
followed within the United States generally.’ 

Do the agreements of A and B, which we are considering, 
conform to the elementary requirements of a contract, or is the 
promise upon one side without consideration, inutile, void? 

A promise is of value only when founded upon a considera- 
tion. To constitute a good contract two persons must simulta- 
neously promise, each to the other, something of value. The 
one promise is the consideration for the other promise. A 
promise by one with nothing in return is void. 

Says Mr. Bishop: ‘* A common method of entering into this 
contract is for one person to make an offer to another; then, if 
the latter accepts it, the contract becomes thereby perfected. 
And unless both are bound, so that an action could be maintained 
by either against the other for a breach, neither will be bound. 
This proposition is absolutely axiomatic, not admitting of being 
overthrown by authorities, so long as the law requires something 
of value as a consideration. * * * There may be cases in 
seeming contradiction to this; if there are any really so, they 
are not to be followed.’’ The learned writer then makes 
reference to the case of the infant and adult treating the right 
of the former to recede as a personal privilege.’ 

Likewise Mr. Bishop as well as other writers and courts prop- 
erly differentiate the case of an executed contract. 

The case of Governor, etc. v. Fox,‘ illustrates the necessity 


1 Holt v. Ward, 2 Strange, 937; 2 Smith on Conts., p. 289, N. 2. 
8. c. Langdell Ld. Cas. Conts. 414; In- 3’ Bishop on Conts., § 78. 
dex Langdell Ld. Cas. Conts., Tit. 416 Q. B. 239. 
Mutual Promises. 
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for mutuality of obligation to render either party bound. The 
plaintiff brought an action upon an executory contract to 
recover damages for a breach. It appeared that the contract 
lacked a seal, and had been made by an agent for the plaintiff, 
a corporation. The court held that the action could not be 
maintained by the corporation on account of informalities in the 
execution of the contract as well as upon other grounds; that 
as the corporation could not be sued upon this contract, and 
as the alleged promise by it formed the consideration for the 
defendant’s promise, the corporation could not sue upon the 
contract. While the conclusion at which the court arrived may 
be sustained upon other grounds, yet as bearing upon the doc- 
trine of mutuality of obligation and value of consideration, a 
clear analogy, it is believed, may be traced to the subject under 
discussion. 

In Stiles v. McClellan et al.,1 an action was brought upon an 
averment that the plaintiff had purchased certain real property 
for a considerable sum of money; that such real estate was sit- 
uated upon or adjacent to a coach-line conducted by the defend- 
ants, being conveniently located for an eating station; that the 
purchase was induced through a positive promise of the defend- 
ant that the said real estate should be used for an eating station 
for all passengers carried by the defendants; and that plaintiff 
was induced by these promises to make a large outlay of money 
in improving the real estate as well as to make the purchase. 
The action was for damages sustained from the withdrawal of 
the patronage of the passengers, and the consequent loss of 
large profits, as well as a considerable diminution in the value of 
the property. A demurrer to the complaint was sustained, and 
the court, inter alia say: ‘* The rule of law cited and relied 
upon, that a promise is a good consideration for a promise, does 
not apply to the facts stated. Besides, there is an important 
qualification to that rule, which is, that there must be an abso- 
lute mutuality of engagement, so that each party may have an 
action on it, or neither will be bound.’’ 

A cause arose before the Supreme Court of Illinois in 1895, 


1 6 Colo. 89. 
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where the consideration for many engagements upon the part of 
one of the parties was contained in the following clause of the 
contract: ‘* The said parties of the first part agree to employ 
the said party of the second part to perform such work as they 
may assign to him from time to time, such service to continue 
only so long as satisfactory to the said parties of the first part.”’ 

Now this clause certainly contains an engagement of as much 
binding efficacy as the one under discussion, yet the court say: 
‘¢ What obligation does this impose? * * * Suppose they 
refuse to employ the party of the second part, can an action for 
damages be maintained for a breach of the contract? The 
answer of these enigmas is obvious. We think it is plain that 
the parties of the first part were not bound under the terms of 
the contract to employ the party of the second part for a single 
day or hour, and if they had absolutely refused to employ him, 
he was without remedy in any court of the country, * * * 
Here the contract implies no obligation on one of the parties and 
hence it is void for want of mutuality: the contract being 
void,”’ etc.! 

In Nelson v. Von Bonnhorst,? a written instrument under seal 


was given, admitting an indebtedness to another in a specific 
sum, and promising ‘‘ to pay whenever, in my opinion, my cir- 


cumstances will enable me to do so.’’ It was held that the 
instrument imposed no legal obligation which could be enforced 
by action. 

The maxim ex nudo acto non oritur pactio while always recog- 
nized wherever the common law prevails is not peculiar to that 
law. It had force in the civil law and the term nudum pactum 
was borrowed from the Roman jurists as applied to promises 
without consideration. ‘* Wherever,’’ says Chitty, ‘* it appears 


1 Vogel v. Pekoc, 42 N. E. Rep. 386. 
See also as illustrations of the non- 
enforceability of contracts like that 
discussed in Vogel v. Pekoc, though 
not perhaps directly placed upon the 
ground of want of consideration: Mc- 
Carren v. McNulty, 7 Gray, 129; Brown 
v. Foster, 113 Mass. 136; Singerly v. 
Thayer, 108 Pa. St. 291; Rossiter v. 


Cooper, 23 Vt. 522; Hart v. Hart, 22 
Barb. 606; Tyler v. Ames, 6 Lans. 
280; Gibson v. Cranage, 39 Mich. 49; 
Plano Mfg. Co. v. Ellis, 68 Mich. 101; 
Zaleskiv. Clark, 44 Conn. 218; B. & 
B. R. R. Co. v. Brewer, 67 Me. 295; 
Wood Co. v. Smith, 50 Mich. 565; 
Taylor v. Brewer, 1 M. & S. 290. 
2 5 Casey, 352. 
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that, if the contract were not binding on both parties at the time 
it was made, this want of mutuality would leave one party with- 
out a valid and available consideration for his promise, then the 
contract will be void.’’? 

A valuable consideration, such as is requisite to sustain a 
promise, a merely good one being insufficient, *‘is such as 
money, marriage or the like, which the law esteems an equiva- 
lent given for the grant.”’? 

In treating of consideration under the specific head of ** A 
Promise for a Promise,’’ Chitty says: ** But where the bare 
promise of the plaintiff is the only consideration for the prom- 
ise of the defendant, it must appear that the promises were 
made by the parties mutually and concurrently. And here, too, 
we must again advert to the principle before explained that, in 
the case of mutual promises, there must be a reciprocity of 
obligation; so that, if the fact of the promise of one party not 
being binding on him would leave the other party without a con- 
sideration for his promise, the engagement of the other party is 
not obligatory.’’ ® 

This same author observes certain exceptions to the general 
operation of the foregoing rule, but an examination of the cases 
cited * will disclose, as I view the question, that they are without 
application to the state of facts I am cunsidering. Space 
and time forbid any critical analysis of these cases. Let a ref- 
erence thereto suffice. 

A case decided by the Supreme Court of Michigan in 1886 
adopts a principle which illuminates the path we are treading. 
There a contract, required to be in writing under the statute of 
frauds, was signed by only one party. It was urged that, it not 
being enforceable as against the one not signing, it was void for 
want of mutuality, even though agreed to by both parties. 


11 Chitty Conts.21. This doctrine 45 N. Y. 45; Train v. Gold, 5 Pick. 
is in many of the cases stated too 380; Hilton v. Southwick, 17 Me. 303. 
broadly though not as affecting the See also for the rule, Arnold v. Mayor 
subject-matter of this article. Forthe of Poole, 4 Man. & Gr. 896. 
limitations of the rule, however, if the 2 1 Chitty Conts. 27, 
reader desires to examine the matter 3 Ibid. 52. 
further, see: L’Amoreux v. Gould, 3 4 Ibid. 20. 

Selden, 349; Willetts v. Sun Ins. Co., 
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There is a conflict as to the rule in cases of this kind, many 
respectable authorities having held that the doctrine of non- 
mutuality may not be invoked, as the statute of frauds affects 
only the evidence, and it is merely required that the signature 
should be made by the one to be bound. Other equally emi- 
nent courts have held directly the contrary. Upon the reasons 
stated perhaps the views of the former line of authorities may be 
satisfactorily upheld. The Michigan court, after alluding to the 
irreconcilable conflict in the cases say: ‘*It is a general prin- 
ciple in the law of contracts, but not without exception, that an 
agreement entered into between parties competent to contract, 
in order to be binding must be mutual ; and this is especially so 
when the consideration consists of mutual promises. In such 
cases, if it appears that the one party never was bound on 
his part to do the act which forms the consideration for the 
promise of the other, the agreement is void for want of 
mutuality.’’? 

In the year 1839 the Supreme Court of New York, as then 
constituted a court to whose opinion unusual weight is attached, 
used this language: ‘* The pleader in the cause before us assumes 
that the instrument was obligatory on both parties on the 4th of 
August, when it was executed by the defendant ; and, upon the 
strength of the legal liability arising thereupon, alleges, as usual, 
mutual promises by the parties to fulfill and perform the afore- 
said agreement. Where this legal liability arises from the con- 
tract as set forth, it is sufficient to state it without alleging 
formally that the defendant promised. And it is equally clear, 
if none appears, the super se assumpsit will not help the count. 
Without the legal liability the promise fails. 

The radical vice in the pleading is, that the agreement and the 
undertaking and promise of the plaintiffs to perform it, which 
they set forth as the sole consideration for the promise of the 
defendant, amount to nothing, as the agreement is not bind- 
ing upon them. It is an agreement only upon one side.’’? 

An agreement was signed by two parties in 1821, in which the 


1 Wilkenson v. Heavenrich, 58 2U. &S. R. R. Co. v. Brinkerhoff, 
Mich, 574. 21 Wend. 139. 
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purchaser of a plantation ‘* bound himself to transfer to his 
son-in-law one-half of the plantation, slaves, cattle and stock, as 
soon as the son-in-law should pay for one-half of the cost of 
said property, either with his own private means, or with one- 
half of the profits of the plantation.’’ Subsequently a suit in 

equity was brought for the specific enforcement of this agree- 
-ment which upon appeal reached the Supreme Court of the 
United States. This court speaking by Mr. Justice Grier says: 
** It is signed by both parties in presence of attesting witnesses ; 
and is expressed in clear and precise terms. But there is one 
characteristic necessary to give it validity as a binding contract, 
in which it is entirely deficient. It wants mutuality. It imposes 
no obligation on D whatever. He is not bound either to render 
services or pay money as a consideration for one-half the land. 
P. could not support a suit upon it to compel D. to do anything.”’ 
And after citing Pothier, the court adds: ** Equity will not 
decree the specific execution of mere nude pacts, or voluntary 
agreements not founded on some valuable or meritorious con- 
sideration.”’? 

In Lester v. Jewett, decided by the Supreme Court of New 
York in 1849, the court declared: ‘If one party never bound 
himself to do that which forms the consideration for the promise 
of the other, so as to give the other a right of action against 
him in case of his refusal to perform, the contract is void.’’ ? 

After all we have made but few advances in the settlement of 
this doctrine of mutuality since the decision of the old case of 
Cooke v. Oxley, in 1790.3 This case as originally reported may 
have been misunderstood, and so a misapplication to the facts; 
but the rule announced by the judges was a correct statement of 
the law then; is the law now. ‘* The other party was not 
bound ;’’ said Lord Kenyon, ** it was therefore nudum pactum.”’ 
‘‘In order to sustain a promise,’’ said Judge Buller, ‘ there 
must be either a damage to the plaintiff, or an advantage, to the 
defendant.’’ And Gross, J., says: ‘*‘ The agreement was not 
binding on the plaintiff before four o’clock; and it is not stated 


1 Dorsey v. Packwood, 12 Howard, 2 12 Barb. 505. 
126. 3 3 Term Reps. 653. 
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that the parties came to any subsequent agreement; there is, 
therefore, no consideration for the promise.’’ ! 

Now if I have made myself clear, if my citation of authorities 
has fortified my position, the inquiry will be obvious, why this 
discussion? Is not your position unilateral? Where has it 
been successfully controverted? True, but the fact that the 
courts are perennially sprouting edicts of the nature set forth, 
is my warrant for discussing this matter. My attitude may be 
grounded upon an impregnable position, but that it is not un- 
assailable these questionings go far to show. 

I recognize the distinction drawn by Judge Marshall in Sturges 
v. Crowningshield,? between the obligation and the remedy. 
The correctness of that distinction, the fruit of his powers of 
keen and logical analysis, has gone unquestioned hitherto. I 
recognize that, without impairing the obligation, the remedy 
may certainly be modified as the wisdom of the nation shall 
direct.’ But I also remember that a law which deprives a party 
of all legal remedy must necessarily be void ;* that the line of 
demarcation may be so fine as to become almost imperceptible. 
I assert, therefore, unhesitatingly the rule, supported alike by 
reason and authority, that where a consideration is sought for to 
uphold a promise to perform given acts, that consideration must 
be something of value; if a promise, one capable of enforcement 
in some tribunal, legal or equitable, and that failing, the agree- 
ment is a mere nude pact, void for want of mutuality in the 


obligation, lacking the reciprocal tie and consequently without 
avail in any forum. 


ALFRED F. Sears, JR. 
PORTLAND, ORE. 


1 See further Jenkins v. Williams, American Cotton Oil Co. v. Kirk, 68 
16 Gray, 158; Baily v. Austrian, 19 Fed. R. 791. 

Minn. 535; Sykes v. Dixon, 9 Ad. & El. 2 Supra. 

693; Hoddesdon Gas Co. v. Hasel- 3 Sturges v. Crowningshield, : 4 
wood, 6 C. B. (N. 8s.) 239; Ewing v. Wheat. 200. 

Gordon, 49 N. H. 457; Minnesota * Cooley Const. Lim. 350. 

Lumber Co. v. Coal Co., 160 Ill. 93-94; 
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A MAN TWICE CONDEMNED. 


It is hard to be hanged once, and there are those who believe 
that the State should never impose on one of its citizens even 
one hanging, but there is a man in Tennessee who, unless the 
Supreme Court interferes, will have the unique experience of 
being hanged two separate and distinct times for two separate 
and distinct crimes. It is actually the truth that Pleas D. 
Wynne, of Sevier County, Tennessee, has now pending in the 
Supreme Court of Tennessee two cases, in each of which he is 
under sentence of death, and unless one or both cases is reversed 
by the appellate court, and unless executive clemency intervenes, 
it is hard to see how Pleas D. Wynne is to escape two separate 
and distinct hangings. 

It is to be doubted whether there has recently been a criminal 
trial in the United States with incidents more interesting than 
the Whaley murder trial in Sevier County in East Tennessee, 
If the crime had been committed near one of the centers of 
civilization and ‘‘ yellow journalism,’’ there would have been 
column after column written in its description. 

Sevier County is one of the richest counties in a very rich 
section; it is mountainous, but has several rivers through it, 
and its ‘** bottom-lands’’ are of the most fertile; no railroad 
touches the county, and its people are primeval — shrewd but 
not intelligent, hospitable but not refined, good-hearted but not 
suave. It is not densely populated, and communication across 
the mountains and over unbridged rivers is slow and difficult. 
A very small percentage of lawless men can do a vast deal of 
mischief, because of the difficulty of apprehending them. The 
inhabitants of the county have never become thoroughly recon- 
ciled to the interference of revenue officers in the conversion of 
their ‘* bottom-land’’ corn into ‘‘moonshine’’ whisky, and 
wherever moonshine whisky is made and imbibed there is certain 
to be more or less lawlessness. 
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Some while before 1895, there appeared evidences of organi- 
zation among the breakers of the law and disturbers of the peace 
of Sevier County, and people in Knoxville began to hear of the 
«¢ White Caps.’’ They were simply the Ku Klux of reconstruc- 
tion days in the South, without anything like the excuse that the 
Ku Klux had, for the negro population of Sevier County is 
almost nothing, and there had been no depredations by any 
other than such as were ‘*‘ White Caps’’ themselves. Just how 
many men belonged to the organization will never be known — 
very few compared with the total population, undoubtedly. But 
there were enough to intimidate the more numerous good citi- 
zens, and to give to Sevier County a reputation for disorder. 

Finally in 1896 two men of considerable wealth were indicted 
for shooting into the house of a neighbor against whom they 
were supposed to bear malice, and William Whaley and his wife 
Laura Whaley, two very poor and obscure people, were the 
witnesses against them. After the preliminary examination, and 
before the term of court, William Whaley and his wife were 
killed. On the morning of December 29, 1896, they were found 
in their home, both shot through the head; they had been shot 
on the night of December 28th, and the only ones present, 
besides themselves and their murderers, were the six-months-old 
infant of Mrs. Whaley, and Lizzie Chandler, a sister of the 
murdered man. The story of Lizzie Chandler was that two men 
had done the shooting; that they had resisted the pleadings of 
the man and his wife, but had suffered the wife to hand her 
infant to its aunt, and being masked had taken the chances of 
not being recognized by this aunt; they had scattered the brains 
of Whaley and his wife over the floor, and left Lizzie Chandler 
and the infant child in possession of the premises. 

The brutality of the murder, taken in connection with the 
numerous offenses that had gone unpunished in Sevier County 
theretofore, aroused the eastern part of the State, and especially 
the people of Knoxville, which city considers Sevier County as 
part of its back country, and under its protectorate. The State 
Legislature met in January, 1897, and a bill was introduced to 
detach Sevier County from the judicial circuit of which it had 
theretofore been a part, and attach it to Knox County, the county 


i 
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in which Knoxville is, so that the judge of Knox County might 
hold its courts. This was an unprecedented act, and it met with 
not unnatural opposition from the friends of the judge already 
having jurisdiction in Sevier, but it was felt that a man of more 
than ordinary strength and force was needed to contend with the 
condition of affairs there. John C. Houk, Senator from a dis- 
trict which included Knox and Sevier counties, was the special 
champion of the bill, and it passed. 

Judge T. A. R. Nelson, a son of the Judge T. A..R. Nelson 
who, as counsel for Andrew Johnson in his impeachment trial, 
won national reputation as a lawyer, was the man called on by 
the legislature to bring order and peace out of the disorder and 
turbulence of Sevier County. The very vigorous prosecuting 
attorney of Knox County, E. F. Mynatt, by the same act which 
gave Judge Nelson jurisdiction to try criminal cases in Sevier 
County, was given the difficult, not to say perilous duty, of pros- 
ecuting these cases. They began their new duties at the March 
Term, 1897, and at their very first term began an investigation 
of this Whaley murder. The county had not yet reached the 
stage where law and order reigned certainly supreme, and it was 
doubtful whether a conviction could be had, even if the guilty 
parties had beenfound. Pleas D. Wynne and Catlett Tipton were 
under arrest charged with the crime, and when the bills of in- 
dictment were returned it was found that they were indicted 
jointly for the murder of Mrs. Whaley in one bill of indictment, 
and jointly for the murder of William Whaley in another and 
distinct bill of indictment. It was a palpable taking two bites 
at one cherry, but the murders were distinct and separate, and 
there has not been a suggestion that the prosecution was not 
authorized to so act. 

At the November Term, 1897, Wynne and Tipton were tried 
jointly for the murder of Laura Whaley. It would not be proper 
to go into a discussion of the testimony, for the case is still 
pending in the Supreme Court, but the trial lasted fifteen days, 
and it resulted in the conviction of Wynne and the acquittal of 
Tipton. Tipton was discharged, and Wynne was solemnly sen- 
tenced to be hanged by the neck until dead, on Friday, the 17th 
day of December, 1897. He appealed to the Supreme Court, 
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which had then just adjourned its term for East Tennessee, and 
which could try this case only at its term in Knoxville, beginning 
September, 1898. 

Tipton was still not a free man for, though he had been duly 
acquitted of the murder of Mrs. Laura Whaley, he still must 
answer the indictment for killing William Whaley, and while he 
could not actually be guilty of the latter and innocent of the 
former, he might in law though innocent of the former be 
guilty of the latter. At the March Term, 1898, Wynne and Tip- 
ton were put on trial for the murder of William Whaley. Their 
trial at the previous term of court for the murder of Laura 
Whaley was not referred to by pleading nor by proof. Thesame 
judge presided, the same lawyers prosecuted and defended, vir- 
tually the same testimony was introduced, but a different jury 
tried the case. Theverdict was that both were guilty of murder 
in the first degree, and the court pronounced the sentence that 
they should, on June 3, 1898, be hanged by the neck until dead. 
They both appealed to the Supreme Court, and the case against 
Pleas D. Wynne and Catlett Tipton convicted of the murder of 
William Whaley, will be heard by the same court, and at the 
same term, as the case against Pleas D. Wynne for the murder of 
Laura Whaley. 

There was a tragical coincidence during the last trial of 
Wynne and Tipton. A street altercation arose between the 
sheriff of the county and Will Wynne, a brother of the twice 
condemned Pleas D. Wynne; and in the altercation the sheriff 
shot and instantly killed Will Wynne. William McSwain wasthe 
leading counsel for the defendants Tipton and Wynne, and while 
he was making the closing argument for them, the corpse of 
Will Wynne was borne by the village court house; and the 
mourners for one brother could hear the lawyers pleading for the 
other; and the jury which had in charge the life or death of one 
brother could hear the lamentations of the doubly afflicted par- 
ents as they followed the remains of their other son. 

Everything is primitive in Sevier, and the jurors, when the 
weather is good, do not go to a room to deliberate, but out into 
some open field. They went out to deliberate on the guilt or 
innocence of Wynne and Tipton late in the afternvon, and the 
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open field where they went was not far from the court house — 
far enough to make it impossible to hear, but near enough to 
make it easy to see them. For a little while twelve men stood 
together, and a thirteenth, the officer of the jury, stood a dozen 
yards away. In half an hour, one of the group picked up a 
stick and drew a line on the ground and ten men grouped them- 
selves on one side of the line and two on the other; they all came 
together again, the line being forgotten, and it could be seen 
that the discussion was earnest, but not impassioned. The same 
man drew another line, and this time all twelve ranged them- 
selves on one side, and the officer alone was left separate; and 
then they came in and reported their verdict. 

And now the question comes, what will happen if the Supreme 
Court shall find no error in the action of the court below in 
either trial? Will it order the execution of both sentences 
simultaneously? Or will it direct that the judgment in the case 
last tried be suspended out of consideration of the fact that the 
defendant has already been suspended? Has there been another 
case in which the same man without any alias, and without even 


having made an escape, had two sentences of death hanging over 
him at the same time? 


Junius PARKER. 
KNOXVILLE, TENNESSEE. 
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VaLipity oF THE UTaH E1cnt-Hour Law.— The Supreme Court of 
the United States, in opinion delivered by Mr. Justice Brown, to which 
we expect to refer more at length hereafter, has sustained the validity 
of the so-called Eight Hour Law of the new State of Utah, as not being 
in conflict with the constitution of the United States. The statute is as 
follows: — 


SECTION 1. The period of employment of workingmen in all underground 
mines or workings shall be eight hours per day, except in cases of emergency 
where life or property is in imminent danger. 

Src. 2. The period of employment of workingmen in smelters and all other 
institutions for the reduction or refining of ores or metals shall be eight hours 
per day, except in cases of emergency where life or property is in imminent 
danger. 

Src. 3. Any person, body corporate, agent, manager, or employer who shall 
violate any of the provisions of sections 1 and 2 of this act shall be deemed 
guilty of a misdemeanor. 


Pror. Jonn B. Moore.— Our readers will be glad that this distin- 
guished authority on international law has received the appointment of 
Assistant Secretary of State, which we understand to be an enlist- 
ment ‘‘for the war.’’ At the time of his appointment he held the 
Chair of International Law in Columbia University, of New York City, 
and was engaged in a revisionof Dr. Wharton’s Digest of International 
Law. President Seth Low, of the Columbia University, granted him a 
leave of absence for one year, in order to enable him to take the pres- 
ent responsible post. Professor Moore is a Democrat, and held an 
office in the Department of State under one of the administrations of 
President Cleveland. This appointment is therefore a distinct recog- 
nition of his qualifications for the office. The war with Spain will 
produce many international complications, especially with neutral 
powers, and it is extremely important that the Department of State 
should have at hand the most competent sources of advice with refer- 
ence to these questions. Besides, we are now in a period when party 
expediency is, and ought to be, left out of view, and only the good of 
the country thought of. 
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Tue Next MeetinG oF THE AMERICAN Bak AssociaTIoNn. — Prepara- 
tions are nearly completed for the next meeting of this learned body, 
which will take place on August 22, 23 and 24 (Monday, Tuesday and 
Wednesday), at Saratoga Springs, New York. Unusual interest at- 
taches to this meeting from the fact that two other learned bodies meet 
at nearly the same time. The International Law Association, formerly 
the Association for the Reform and Codification of the Law of Nations, 
arrives on the 20th of August. The days of meeting of the American 
Bar Association may be changed so as to accommodate them. The 
members of that distinguished body stay over at Saratoga for the 
annual meeting of the Social Science Association, which commences on 
the 29th of August. Joseph H. Choate, of New York City, will deliver 
the annual address before the American Bar Association, and Judge 
Lyman D. Brewster, of Connecticut, will read a paper. By the way, 
the secretary of the American Bar Association is now Captain Hinkley, 
of the Army. We suggest the propriety of changing the name of the 
American Bar Association to the ‘‘ North-eastern Bar Association.”’ 


THe WaRFARE aGainst Trusts.— The warfare against trusts con- 
tinues, and seems to be extending all along the line. The Attorney- 
General of Illinois has been requested to bring proceedings under the 
Anti-Trust Law of that State against the Glucose Sugar Refining Com- 
pany. The Associated Press News Trust is being attacked in the 
Supreme Court of Missouri, in the United States Circuit Court at New 
York City, in the State court at Chicago. In short, that brazen and 
unscrupulous monopoly, many of whose members are howling them- 
selves hoarse against other trusts, evidently has a hard time in store 
for it; and we understand that, for the purpose of eluding the process 
of the courts, its managers are threatening to disincorporate it and to 
resume business at the old stand as a voluntary association. 

Speaking with reference to this trust, it may not be out of place to 
allude to the recent decision of the United States Circuit Court of Ap- 
peals, for the Eighth Circuit, in the case of Minnesota Tribune Com- 
pany v. Associated Press.1 This was a bill in equity by a corporation 
publishing a newspaper to restrain the Associated Press from serving 
a rival newspaper published at the same place with its news,— in other 
words, to enforce the monopolistic feature of the usual contract of the 
Associated Press wherein it engages not to admit any newspaper to its 


2 83 Fed. Rep. 350. 
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news service at any particular place, without the consent of its so-called 
‘local board ’’ at such place, which ‘‘ local board’’ consists of those 
publishers of newspapers at that place who are stockholders in the As- 
sociated Press, and who belong to what it calls ‘‘ Class A,’’ as distin- 
guished from non-stockholders who receive its news service, and who 
are distinguished as ‘‘Class B.’’ The court found, affirming the 
decision of Judge Lockren, that the complainants had no right, in view 
of the constating instruments, by-laws, etc., which constituted its con- 
tract with the Associated Press, to the injunction prayed for. But, in 
giving the opinion of the court, that very learned and capable judge, 
Mr. Circuit Judge Thayer, threw out the following significant intima- 
tion of what the court might have held if the act of the Associated 
Press, in rendering its news service to the defendant, had been in 
violation of its contract with the plaintiff :— 


If we had not reached the conclusion heretofore announced, that the bill 
of complaint was properly dismissed, we should then feel compelled to con- 
sider a further question, which is not touched by the briefs or by the oral 
arguments; and that is whether a court of equity should in any event under- 
take to specifically enforce an agreement like the one at bar, which would seem 
to have an obvious tendency to create and perpetuate a monopoly of the news, 
by limiting the service of news reports to a single newspaper in a large city, 
and placing it within the power of the proprietor of such newspaper to prevent 
other newspapers from having access to the same sources of information. The 
fact that counsel have not seen fit to raise or discuss this question, and the fact 
that the bill must be dismissed on other grounds, render it unnecessary to con- 
sider it, or to express any opinion thereon. 


In another case which has come to our attention, the United States 
Circuit Court of Appeals, for the Third Circuit, in a short but decisive 
opinion, written by Mr. District Judge Butler, knocked all the teeth 
out of the Harrow Trust.! 

According to the syllabus of the case given in the Federal Reporter, 
numerous manufacturers, under various United States patents, of float 
spring-tooth harrows, agreed to organize a corporation, to assign to it 
all the patents thus owned or thereafter to be acquired, and the good- 
will of their business, and not to be interested in the manufacture or 
sale of such harrows except as agents or licensees of the corporation ; 
that the corporation should license them to manufacture and sell, for 
their own account, subject to uniform terms and conditions, their 
respective makes, and should not itself manufacture or sell; that each 
licensee should pay one dollar for each such harrow manufactured and 


1 National Harrow Co. v. Hench, 83 Fed Rep. 36; affirming s. c. 76 Fed. 
Rep. 667. 
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sold by him, and should receive paid-up stock in return for the patents 
and good-will. Those who entered the agreement represented 70 per 
cent of the total manufacture and sales of the United States. The 
corporation was formed and the assignments made. The licenses issued 
also bound the licensees not to cut prices, not to sell other float spring- 
tooth harrows except under the licenses, and provided liquidated dam- 
ages for every breach. The court held that the arrangement was, under 
the principles of the common law, an unlawful combination in restraint 
of trade. Nor did the fact that the property involved in the combina- 
tion was covered by letters-patent, make any difference, since, as the 
learned judge justly observed : — 


Patents confer a monopoly as respects the property covered by them, but 
they confer no right upon the owners of several distinct patents to combine 
for the purpose of restraining competition and trade. Patented property does 
not differ in this respect from any other. The fact that one patentee may pos- 
sess himself of several patents, and thus increase his monopoly, affords no 
support for an argument in favor of a combination by several distinct owners 
of such property to restrain manufacture, control sales, and enhance prices. 
Such combinations are conspiracies against the public interests, and abuses of 
patent privileges. The object of these privileges is to promote the public 
benefit, as well as to reward inventors. The suggestion that the contract 
is justified by the situation of the parties — their exposure to litigation— 
is entitled to no greater weight. Patentees may compose their differences, as 
the owners of other property may, but they cannot make the occasion an excuse 
or cloak for the creation of monopolies to the public disadvantage.! 


This decision was more recently followed and applied by Mr. Dis- 
trict Judge Coxe, sitting in the United States Circuit Court for the 
Northern District, New York.? 

In the next case of this character which has fallen under our notice, 
the Circuit Court of the United States for the Northern District of Cal- 
ifornia, in a case where the United States district attorney had brought 
a bill in equity under the provisions of the so-called Federal Anti-Trust 


1 The court concluded by saying: 
*¢ We do not see anything to distin- 
guish this case, in principle, from Nes- 
ter v. Brewing Co., 161 Pa, St. 474 
(29 Atl. 102); Carbon Co. v. McMillin, 
119 N. Y. 46 (23 N. E. 530); Morris 
Run Coal Co. v. Barclay Coal Co., 68 
Pa. St. 173; Distilling & Cattle Feed- 
ing Co. v. People (Ill. Sup.), N. E. 
188; Straight v. Harrow Co. (Sup.), 18 
N. Y. Supp. 233. The last of these 


cases arose out of this contract under 


circumstances substantially like those! 


of the case before us. A similar con- 
clusion was reached by the court in 
Harrow Co. v. Quick, 67 Fed. 130, 
where this contract was involved. The 
doctrine of these cases is not new, and 
we feel no hesitation in applying it to 
the contract before us.”’ 

2 National Harrow Co. v. Hench, 84 
Fed. Rep. 226. 
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Law of 1890, to dissolve a trust called the Coal Dealers’ Association of 
California, in a clear and satisfactory opinion by Mr. Circuit Judge 
Morrow,— the reasoning by the learned judge and the precedents which 
he cites, especially from the State courts, showing clearly his opinion 
that the combination was unlawful at common law, — gave to that asso- 
ciation a carboniferous eye. It was an impudent trust, composed of 
no less than ten principal coal dealers, organized under a series of 
articles drawn by some capable and well-paid lawyer, but forming a 
combination in obvious violation of the Federal Anti-Trust Law as con- 
strued by the Supreme Court of the United States in the Trans-Mis- 
souri Freight Association case,? and under the principles of the common 
law an odious crime against commerce, and an assault upon popular 
right. The court had, however, to deal only with the Federal Anti- 
Trust statute; and as the Supreme Court, in the case just referred to, 
had construed the statute as embracing any restraints whatever upon 
interstate commerce, whether prohibited or not by the principles of the 
common law, which resulted in increasing the price of the commodity 
dealt in,—the court had nothing to do but to enforce the law as thus 
construed. Nor did a formidable array of lawyers, pleading for the 
monopolists, at all tend to sway the firm and upright Circuit Judge 
from ‘the plain path of duty thus marked out to him. The opinion is 
a valuable contribution to the law on this subject. The government 
was represented by Hon. H. S. Foote, United States District Attor- 
ney, and by Alfred L. Black, Esq., Special Assistant United States 
Attorney. 

The next Federal decision upon this subject which we have noticed, 
and one which attracted very considerable public attention at the time 
when it was rendered, was the so-called Pipe Trust Case, decided by 
the United States Circuit Court of Appeals, for the Sixth Circuit.* 
This was a proceeding similar to the one against the Coal Consumers 
Trust last noticed. It was begun by a petition in equity, filed by the 
Attorney-General on behalf of the United States, against six corpora- 
tions engaged in the manufacture of cast iron pipe, charging them with 
a combination and conspiracy in unlawful restraint of interstate com- 
merce in such pipe, in violation of the so-called Federal Anti-Trust Law 
of 1890. The object of the bill was to dissolve the trust. In the court 
below the testimony, in the form of affidavits, had been submitted by 


1 United States v. Coal Dealers’ Freight Asso., 166 U. S. 290; s.c. 17 
Asso., 85 Fed. Rep. 252. Sup. Ct. Rep. 540. 

2 United States v. Trans-Missouri 8 United States v. Addyston Pipe 
Steel Co., 85 Fed. Rep. 721. 
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the petitioner and the defendants, and, by stipulation, it was agreed 
that the final hearing might be had thereon. Mr. District Judge Clark, 
who presided in the Circuit Court, heard the case, and dismissed the 
petition on the merits.1_ From his decision the present appeal to the 
Court of Appeals was prosecuted. Itis satisfactory to observe that the 
appellate court was constituted by judges of exceptional rank and abil- 
ity. Mr. Justice Harlan, of the Supreme Court of the United States, 
presided, and Circuit Judges Taft and Lurton sat with him. The court 
unanimously reversed the decree of the Circuit Court, and ended the 
case by sending its mandate to that court to enter a decree for the 
United States, perpetually enjoining the defendants from maintaining 
the combination in cast iron pipe, described in the bill, and substan- 
tially admitted in the answer, and from doing any business thereunder. 
The opinion of the court is written by Mr. Circuit Judge Taft, a very 
capable judge, whose mental character:and make-up dispute the oft- 
repeated statement that genius is not hereditary. No brief description 
could do justice to his opinion. It embraces twenty-four pages of the 
Federal Reporter. It is by far the most learned and exhaustive judicial 
discussion of the subject which has lately appeared. It is within reach 
of our learned readers, and we commend it to any of them who may 
have to deal with this, or kindred questions. 

Another decision upon this subject which should not escape attention, 
js the decision of the Court of Civil Appeals of Texas, dealing with the 
so-called Standard Oil Trust.?. This was a suit brought by the State of 
Texas to enforce a forfeiture of the right of the defendant, which was a 
foreign corporation, created under the laws of the State of Missouri, to 
do business in the State of Texas, on the substantial ground that it had 
entered into a contract with the Standard Oil Company, by which it had 
become a member of the trust or monopoly, known as the Standard Oil 
Trust, by which it was acting in violation of the statute law of Texas.® 
The Texas statutes are more or less similar to the so-called Anti-Trust 
Laws which have been enacted by the legislatures of many of the States. 
This was an action at law in the nature of an information, taking the 
place of the ancient writ of quo warranto, the object of which was to oust 
the defendant from the franchise or privilege of doing business within the 
State, by reason of its violation of the statute law of the State in the 
particular named. There was a trial by jury, by whom the controverted 


1 His opinion is reported in 78 Fed. 3 Texas Statute, Acts of March 30th, 
Rep. 712. 1889, and April 30th, 1895. 

2 Waters-Pierce Oil Co. v. State, 44 
S. W. Rep. 936. 
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questions of fact were resolved in favor of the State, and a judgment of 
ouster was accordingly entered by the District Court. This judgment 
is now affirmed by the Court of Civil Appeals of Texas, in an opinion by 
Mr. Chief Justice Fisher, which forms a valuable contribution to the law 
of this subject. Whether the case is in a condition to be taken to the 
Supreme Court of Texas, under the particular partition of appellate 
jurisdiction which now exists in that State, we do not know; nor dowe 
know whether a writ of error could be prosecuted from it in the Supreme 
Court of the United States. 

We have thus sketched briefly and imperfectly a number of recent 
decisions dealing adversely with monopolistic trusts, all but one of them 
rendered in courts of the United States. We have one more word to 
say. From the very beginning of the organization of these so-called 
trusts, the American Law Review antagonized them as unlawful com- 
binations against the public welfare, and combated them, always with 
zeal, and possibly sometimes with wisdom. For years our battle 
against them was conducted almost single-handed and alone, so far as 
legal periodicals were concerned. Lawyers who sought retainers from 
corporations and trusts could scarcely be expected, even in their char- 
acter of editors, to antagonize combinations of this character. Because 
of the stand we took on this and other analogous questions, we were 
rewarded by being classed as ‘‘ populists,’’ and even as ‘‘ socialists.” 
These trusts continued to grow and to multiply, and they found so 
much support in the courts, and especially in the Federal courts, that 
our efforts seemed almost futile, and at times we felt like giving up the 
struggle in despair. When the Trans-Missouri Association case! was 
decided, and it was seen that four judges out of nine had sought to 
put a construction upon the Federal Anti-Trust Law which would have 
rendered it almost nugatory, and that in this view they were sup- 
ported by the views of the two judges in the courts below,? we felt 
that the statute was sustained, in its true intent and purpose, by a 
majority so weak and tottering that some change in the personnel 
of the court would lead to a reversal of the decision, and a depart- 
ure from the sound construction of the statute which it established. 
And such may be the case even yet. While the views which the new 
Supreme Court justice may take of the question when it next comes 
before the court for decision cannot now be known, yet it may fairly 
be said that, while he is a fair and just-minded man, his past political 


1 United States v. Trans-Missouri 2 See our observations on this de- 
Freight Asso., 166 U. S. 290; s.c.17 cision, 31 Am. Law Rev. 451. 
Sup. Ct. Rep. 540. 
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and judicial history leaves little room to doubt that he will side with 
those who oppose the construction of the statute established in the 
Trans-Missouri case. But now, that so many of the Federal circuit 
and district judges are taking just views of this matter, we begin to 
think that our battle has not been in vain; and we expect to see the 
little, squeaking law journals which, in their editorial pages, have been 
seeking corporate retainers, fall rapidly into line. If we have ever, 
during this contest, put forth the fretful statement that the Federal 
judiciary regarded itself as the bulwark of these monopolistic combina- 
tions, we now freely and cordially withdraw it. They seem now tohave 
reached the plane where they are thoroughly capable of discriminating 
between unlawful combinations which have for their sole purpose the 
creating of a monopoly in a given commodity, enhancing the prices at 
their mere pleasure, and compelling all consumers to submit to those 
prices, and those aggregations of capital which are the result of legiti- 
mate enterprise and of lawful business conditions. 


Tue Law anv THE GosPpeL WortHiLty Unitep.— The Rev. Maurice J. 
Dorney, pastor of St. Gabriel’s Catholic church in Chicago, recently 
received a commission from the United States Government as Chaplain 


in the Navy, and bade farewell to his Chicago friends and parishioners, 
and is now fulfilling the duties of his sacred office on board the battle- 
ship Iowa, which at the moment of this writing, is thundering against 
the fortifications of San Juan. Father Dorney has the distinction of 
being a lawyer, as well as a priest. He graduated at the Chicago Col- 
lege of Law in 1893. He took the legal course, not with the view of 
ever practicing law, but with the idea that a knowledge of law would 
make him better prepared, as a priest, to give advice and settle many 
disputes among his parishioners where the services of more thoroughly 
trained legal experts would not be required. When the battleship 
Maine was blown up through Spanish treachery, and the chaplain of 
that ship went on shore to assist the Catholic Bishop of Havana in per- 
forming the last rites over the bodies of such of the dead as were re- 
covered, the populace of Havana could hardly believe that the United 
States could have a Roman Catholic priest for the chaplain of one of its 
battleships. They supposed that, as a nation, we were necessarily 
Protestants, and hostile to every Catholic power. They supposed that 
Protestant religious sentiment was largely the source of our opposition 
to the Spanish atrocities in Cuba. We are neither a Catholic power, 
nor a Protestant power, nor a Jewish power, nor a Pagan power. We 
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protect all religions, and guarantee freedom to all. Since the outbreak 
of the Spanish War, there have been no more loyal people in the United 
States than those belonging to the Roman Catholic Church. 


ConQuEST AND SOVEREIGNTY: CITIZENSHIP OF INHABITANTS OF Con- 
QUERED Provinces.— This subject has formed the theme of a discussion 
in the editorial columns of the New York Sun, which evidently has upon 
its staff some one unusually well informed upon legal questions. 
The conclusion is that when, by an act of war, the United States con- 
quers a portion of the territory of another country, the inhabitants of 
that territory merely pass under our military protection, but do not 
become, by the act of the conquest, citizens of the United States. 
While the constitution of the United States is not explicit upon the 
subject, it seems that Congress alone can extend the laws of the United 
States over newly acquired territory. Until Congress sees fit to act, the 
military occupation, while imposing upon us the obligation of protect- 
ing the inhabitants, is necessarily provisional. With reference to this 


question, the Sun quotes the following passage from Halleck on Inter- 
national Law: — 


The peculiar character of our government and the powers vested in it by 
the Federal constitution have given rise to rules somewhat peculiar and anom- 
alous with respect to the government of conquered territory. The President, 
in the exercise of his constitutional power as commander-in-chief of the army, 
and the military officers under his authority, may, when war has been declared, 
seize the enemy’s possessions and establish a government and laws for the 
territory so seized and occupied. Such territory is subject to the sovereignty 
and dominion of the United States as soon as the enemy is driven out or sub- 
mits to our arms. But neither the President nor his officers can extend the 
limits or enlarge the boundaries of the Union. This can only be done by Con- 
gress. As the institutions and laws of the United States do not extend beyond 
the limits before assigned to them by the legislative power, the inhabitants of a 
conquered territory during its military occupation by the United States can 
claim none of the rights and privileges established by such laws. And even 
where these institutions and laws are adopted by the government of military 
occupation, the rights which they confer upon the conquered territory do not 
extend to the States or Territories of the United States. The conquered terri- 
tory is under the sovereignty and authority of the Union, but it is not a part of 
the United States, nor does it cease to be a foreign country, or its inhabitants 
cease to be aliens in the sense in which these words are used in our own laws. 
They are to be governed by martial law as regulated and limited by public law. 

But while such territory forms no part of the Union, and its inhabitants 
have none of the rights, immunities and privileges of citizens of the United 
States, under the Federal constitution and laws, nevertheless other nations are 
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bound to regard the conquered territory, while in our possession, as territory 
of the United States, and to respect it as such, and to regard its inhabitants as 
under our protection and government; for ‘‘ by the laws and usages of nations,” 
says Chief Justice Taney, ‘‘ conquest is a valid title, while the victor maintains 
the exclusive possession of the conquered country. The citizens of no other 
nation, therefore, have a right to enter it without the permission of the Ameri- 
can authorities, nor to hold intercourse with its inhabitants, nor to trade with 
them. As regards all other nations, it is a part of the United States, and 


belongs to them as exclusively as the territory included in our established 
boundaries.”’ 


The government of the Philippine Islands by General Merritt, as 
soon as he effects a conquest of those colonies of Spain, will neces- 
sarily be of this character. The kind of government which he will 
establish will depend upon the instructions which he receives from our 
government at Washington. With reference to matters not covered 
by those instructions, he will necessarily act in the exercise of a sound 
discretion. Precedents for this action will be found in the action of 
General Jackson, who, as the first Governor of the territory of Florida, 
received the cession of that country from Spain before Congress had 
established any laws governing it; in the conduct of General Scott, in 
the city of Mexico, who appointed a provisional military governor, 
and levied taxes upon the inhabitants; and in the conduct of Commo- 
dore Stockton, who, with our fleet, aided by General Fremont and a 
battalion of troops organized by the latter, took possession of California 

, during our war with Mexico. The example of the Duke of Wellington 
who found himself obliged to administer justice by means of military 
commissions in those portions of Spain from which he had expelled the 
French, is to be commended. He wrote to the home government, in 
substance, that he deemed it obligatory upon himself to inform the 


people beforehand, as far as possible, of the laws which he expected 
them to obey. 


SeventTieTH Brrtupay or Hon. James B. BRapweL_L.— We learn from 
the Chicago Legal News of a very pleasant surprise which was visited 
upon our learned and highly esteemed friend, Judge James B. Brad- 
well, editor of that periodical. On April 16th, his seventieth birthday, 
he received an informal note from his old friend, Hon. Adolph Moses, 
editor of the National Corporation Reporter, saying that some friends 
had invited him to a ‘‘little lunch.’? When he entered the place ap- 
pointed for the ‘‘ little lunch,’’ he was almost overwhelmed with sur- 
prise at finding over thirty ladies and gentlemen of tle Chicago bar, 
among them some of its most distinguished members, seated at the 
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banquet table with Mr. Moses presiding. In one of those neat speeches 
which Mr. Moses knows how to make so well, he presented Judge 
Bradwell with a magnificent pin of fine gold, which can only be prop- 
erly understood from the full size cut of it published in the Legal News. 
It bears at the top a scroll with the words ‘‘ Chicago Legal News, 
Chicago, April 16th, 1898 ;’’ on the right, in large figures, is ‘‘ 1868,”’ 
and on the left, ‘‘ 1898.’’ In the center, set in diamonds, is a scroll 
reading ‘*Myra.’? One of the ladies among the invited guests 
gracefully pinned the memento upon Judge Bradwell’s coat lapel. 
The Judge responded briefly but appropriately. Our readers will 
at once understand the significance of the gift. In 1868 Myra 
Bradwell, the late lamented wife of Judge James B. Bradwell, founded 
the Chicago Legal News, which has been in existence ever since, 
and which is consequently now in its thirtieth year. Mrs. Brad- 
well made a legal battle for the right of women to be admitted 
tothe Bar; that right was originally denied her by the Supreme Court 
of Illinois, but was finally accorded to her. She, however, declined to 
become a practitioner, but distinguished herself until her death, as editor 
of the Legal News. Judge Bradwell held for a term the office of Pro- 
bate Judge of Cook County, Illinois, and had the reputation of being 
one of the best surrogates in the United States. He is a man of great 
versatility of genius. He is the master of no less than seventeen mechan- 
nical trades. He is high in the Masonic order. It is probable that he 
has not an enemy in the world. 


Tue ANNEXATION OF Hawam By Jomnt REesotution.— So far as polit- 
ical considerations are involved in this question, the American Law 
Review does not intend to offer any opinions upon it. So far as it 
touches questions of international law, it may not be improperly dis- 
cussed in a legal publication. Since our last observations upon this 
subject,! our navy has destroyed the Spanish fleet defending the 
Philippine Islands, and our government has started a military expe- 
dition to occupy those colonies of Spain. The Hawaiian Islands lie 
twenty-one hundred miles southwest of San Francisco, that is to say, 
about one-third of the way between our Western coast and the Philip- 
pines. Down to the time of this writing the Hawaiian Republic is an 
independent State, recognized by our government as such. It is a 
principle of international law that independent States are equal before 
the law in the family of nations, without reference to their population, 


1 31 Am. Law Rev. 110. 


436 


32 AMERICAN LAW REVIEW. 


or the size of their armies or navies. It is therefore the right of the 
Hawaiian Islands, on grounds of international law, following the exam- 
ple of English and other nations, to issue a proclamation, declaring 
itself neutral in the war between the United States and Spain, defining 
the principal duties which it will observe toward both belligerents as a 
neutral State. One of these duties will be to refuse to allow either 
belligerent to fit out or supply in whole or in part, in any of its ports, 
a hostile expedition against the other belligerent. In other words, if 
our expedition against the Philippines should need to coal at our coal- 
ing station at Pearl Harbor for the purpose of continuing its journey, 
the Hawaiian Republic could not allow it to do so without violating its 
obligations as a neutral State. Moreover, it could not allow us to 
make a ‘‘ harbor of refuge ’’ of that bay in case Spain sent through the 
Suez Canal a more powerful fleet to attack our fleet in the Pacific, by 
fortifying its entrance, or by making it a place of anchorage for our 
ships of war. In case of distress, the ships of either belligerent might 
put in for temporary purposes, and might take on enough coal to allow 
them to proceed to their nearest home port. Unless, therefore, we 
intend to violate the sovereign rights of that republic, or unless she 
shall join us in the Spanish War, we must solve the difficulty by annex- 
ing those islands to the United States. We must do this, or we must 
withdraw from the Philippines, throw away the fruits of the marvelous 
victory there achieved by our navy, shrink in our previous confines, 
and cease all further pretensions as a Pacific naval power. Are the 
American people ready and willing to do this? Have we no need of 
more elbow room for our sons? 


Inpran REPUBLICS WITHIN THE UntTED StaTEs.— It is not popularly 
known, or, if known, not thought about, that there are republics within 
the limits of the Empire of Russia. Finland, for example, is a republic, 
governed by laws enacted by its own free legislature, which laws are 
disallowed by the Czar only when deemed to conflict with imperial in- 
terests. In Eastern Siberia there is at least one Buddhistic tribe, which 
maintains a government which is an absolute democracy. A counter- 
part to this will be found in the status of some of the decaying Indian 
tribes upon their ancient reservations within the limits of some of our 
States or Territories. For example, the Seneca Nation, a member of 
the once powerful Six Nations — what remains of it — lives on certain 
reservations in Catteraugus and Allegany counties, New York. A 
recent appeal made by members of this tribe to Congress, for a change 
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in the manner of distributing the revenue derived from the leases of 
their lands, and the leases of certain oil privileges, so as to prevent their 
leading men from pocketing such revenues and depriving the people of 
their distributive shares of them, calls attention to the fact that there 
are still about 450 of them living in peace and amity with themselves 
and with their white neighbors, and having a primitive judicial system 
administered by aso-called ‘‘ Peacemakers’ Court.’’ Some of the lead- 
ing men of this once powerful nation, but now diminutive republic, 
enjoy such names as the following :— 


Cornelius Johnny John, Daniel Doxtator, 
Albert Bluesky, Benjamin Halfwhite, 
Albert Sundown, Square Jacob, 
Myron H. Silverheels, Phillip Fatty, 

First Andrew Jackson, Abel Bucktooth, 
William Blueye, Bennett Redeye, 
Sezphus Twogun, Hand Shango. 


Some of the names of the ladies are equally interesting :— 


Minerva Turkey, Mary Tommy, 
Julia Crow, Rose H. Steeprock, 
Emma Deer, Excey Buck, 
Hattie Jonthon, Louise Longfinger, 
Nancy Halftown, Lucuda Jimeson, 
Nancy Tallchief, Nancy Warrior, 
Mary Kenjockety, Sally Fun. 


This people of homely names and homely virtues is doomed to an early 
extinction as a ‘‘ nation.’’ If permitted to do so, their young men will 
enlist in our armies, and will do gallant service for a people that 
have robbed, destroyed and ill-used their ancestors. Their young 
women will scatter out at domestic service in the white families, and one 
or two more generations will throw the mantle of oblivion over ‘a once 
powerful and warlike race. In view of their present situation, and of 
their pathetic history, it becomes us, in exercising toward them the 
offices of a paternal government, to treat them carefully, justly and 
tenderly. 


Hon. Cuauncey M. Derew, LL.D.— A Great Lawyer — His Svc- 
cEssFuL Steps Upwarp — A CaREER TO BE Emutatep.— The following 
paragraph recently appeared in a New York daily paper :— 


Chauncey M. Depew, who has been for thirteen years president of the New 
York Central and Hudson River Railroad, announced yesterday that he would 
retire from that office after the annual election of the company on April 20. 
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Mr. Depew is to take up the more responsible work of looking after all of the 
railroad interests of Cornelius and William K. Vanderbilt, which he will do as 


Chairman of the Boards of Directors of the various roads of the Vanderbilt 
system. 


This great lawyer has had a remarkable carcer; and, with the possi- 
ble exception of Hon. John F. Dillon, no lawyer has lived in this 
country in whose hands such great interests have been so unreservedly 
placed. In the year 1866, he accepted an offer from Commodore Van- 
derbilt to look out for the legal interests of the Harlem road. He was 
thirty-two years old and had already made a name for himself in politics 
as well as in the law. He had been nominated and confirmed as United 
States Minister to Japan, but, after an interview with Commodore Van- 
derbilt, he declined the appointment. Three years later, when the 
Harlem Railroad was consolidated with the Central, he became attorney 
for the system and a director. For all the roads that were under their 
control in 1875, Mr. Depew was constituted general counsel. In 1882 
he became second vice-president under President Rutter, and after 
the death of that official in 1885 he was elected president. Under his 
presidency, the New York Central Railroad Company became — to use 
an expression of his own — ‘‘ an honest corporation.’’ If all the rail- 
roads in the United States had been presided over and maintained by 
men of such breadth of view, such justness of sentiment and such gen- 
erosity of heart, although the prejudice against railroad corporations 
would not have been eliminated, for that is founded on the ineradical 


prejudice of poverty against riches,— yet it would have been greatly 
mitigated. 


Tue New Jersey Union Laser ’’ Law UnconstituTionaL.— At the 
time of this writing we have not seen the text of the decision of the Vice- 
Chancellor of New Jersey, in which he decides that the statute of that 
State conferring a special protection upon what is known as the ‘‘ Union 
Label,’’ is unconstitutional. We understand, from accounts of the 
decision in the lay press, that it proceeds upon the ground that, while 
the legislature may undoubtedly, by a general law, provide for the pro- 
tection against infringement of trade-marks and trade-names generally, 
yet a statute which singles out a particular trade-mark or trade-name 
and confers upon it a special and exclusive protection not extended to 
other trade-marks and trade-names, is unconstitutional, as being special 
legislation. If this is the scope of the decision, it plainly seems to be 
sound. The ‘‘ Union Label,’’ it is well known, is a device by which 
trade union societies mark goods which are manufactured by them, and 
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which are not manufactured by what they are pleased to call ‘‘ scab 
labor.” As the union labor societies comprise but one-fourteenth in 
number of the laboring people of the United States, it is easily perceived 
that the ‘‘ Union Label ’’ is a means resorted to by one-fourteenth of the 
laboring population to boycott the goods made by the other thirteen- 
fourteenths, and to use the consuming public as the, means of effectuating 
that boycott. A more odious tyranny could not be conceived of, nor 
anything more absolutely unjust. It is just as though the Sugar Trust, 
which is a New Jersey corporation, should devise a Sugar Trust label to 
designate its sugars, and should procure the passage by the legislature 


of New Jersey of a special act conferring special protection upon that 
label. 


Tse Suit or Oakey Hatt aGainst James Bryce.— The first 
edition of Mr. James Bryce’s celebrated book, ‘‘ The American Com- 
monwealth,’’ contained a history of the Tammany Ring during the 
Tweed and Oakey Hall reyime, which was not written by Mr. Bryce, 
but was contributed by Mr. Goodnow, of New York. It will be re- 
membered that Mr. Tweed occupied toward Mr. Oakey Hall very 
much the same position that Mr. Croker now occupies toward Mr. Van 
Wyck. Tweed was the political boss of Tammany Hall, and Oakey 
Hall was the mayor of New York, made such by Tammany Hall, and 
consequently the puppet of Tweed and his ring. He does not seem 
to have been a man of bad intent. We are sure that he is not now 
aman of bad intent, for he is a regular contributor to our esteemed 
contemporary the Green Bag, and that publication would not have 
for one of its regular contributors a man of bad intent. Besides, 
he is well thought of among people of all shades of opinion who 
enjoy his acquaintance. But, nevertheless, the historical fact re- 
mains, that the corruptions of Tweed and his ring were at their height 
during the period of the mayoralty of Mr. Hall. The history of these 
things was developed in the chapter which Mr. Goodnow contributed 
to Mr. Bryce’s book. Mr. Goodnow did not have the facile pencil of 
Mr. Nast. He could not draw Mr. Tweed and Mr. Hall in sucha 
manner as to exaggerate their facial peculiarities and leave an impres- 
sion upon the tablet of the mind so vivid that, after the lapse of twenty 
years, one can shut his eyes and see either or both of those distin- 
guished personages, specially the enormous eye-glasses of Mr. Hall, 
and the peculiar expression of Mr. Tweed as he sits like an eagle 
on a lofty crag waiting for the storm to blow over. 

It will be recalled that, at the time when the first edition of Mr. 
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Bryce’s book was published, Mr. Hall had taken up his residence in 
London. The chapter written by Mr. Goodnow would not have had 
much effect upon the reputation of Mr. Hall in New York, because 
no one has any reputation there unless he has money, and Mr. Hall had 
little. In that metropolis if a man is out of the penitentiary and has 
plenty of money he is'of high reputation. But having his character to 
maintain in a society where decent people, reading Mr. Goodnow’s 
chapter, were likely to cut his acquaintance, he brought an action 
against Mr. Bryce for libel in the Queen’s Bench Division of Her 
Majesty’s High Court of Justice. The only recourse left to Mr. Bryce 
was to justify and to prove the truth of Mr. Goodnow’s statements, 
This he did, and the result was that the taking of the necessary depo- 
sitions on so wide an historical subject confiscated a large portion of 
the revenue which Mr. Bryce received from his book down to the final 
dismissal by Mr. Hall of his libel suit, which took place not long since. 

The result of this affair is that Mr. Bryce in the third edition of his 
book, inserted a history of the Tammany Ring which was written by 
himself. 

Concerning this libel suit he has written the following letter to the 
editor of the Times (London) : — 


To the Editor of the Times: 

Sir — I am obliged to the correspondent (Mr. W. H. Quarrell), whose letter 
appears in your issue to-day, for his suggestion. It has, however, been virtu- 
ally already carried out. He will find in the third edition of my ‘* American 
Commonwealth,” published in 1894, a chapter which treats of the Tammany ring 
and brings the history of municipal misgovernment in New York down to the 
autumn of that year. This chapter, which I wrote myself, was substituted for 
that written by Mr. Goodnow, of New York, which appeared in the first edi- 
tion, not because I doubted either the excellence of or the truth of the state- 
ments in Mr. Goodnow’s chapter, for I had by 1894 procured in New York 
(necessarily at great expense), the evidence of many witnesses confirming 
those statements, but because I desired to present an account of the origin, the 
power and the exploits of Tammany Hall in a form which might be more easily 
followed by European readers, as well as to bring the narrative down to a later 
date. This new chapter deals fully with the conduct of Mr. Oakey Hall and 
the other members of the ring. 

I venture to hope that the illustration which the suit lately dismissed supplies 
of the use which may be made of our English law of libel may in some small 
degree contribute to help the efforts that are being made to secure an amend- 
ment of that law. 

I am, sir, your faithful servant, 
JAMES BRYCE. 

House of Commons, February 8. 
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A Great Case Arcuep By Great Lawrers— Tue Joint Trarric 
Casre.— The case known as the Joint Traffic Case, in which the United 
States, through its Attorney-General, seeks to have the agreement on the 
part of the thirty-one leading railroads of the country, constituting the 
so-called ‘* Joint Traffic Association,’’ formed in 1895, set aside and de- 
clared null and void, and to have the companies enjoined from operat- 
ing thereunder, was argued in the Supreme Court of the United States 
by an array of eminent lawyers on February 24th. Among the lawyers 
retained for the monopolists were Hon. George F. Edmunds of Ver- 
mont; Hon. Edward J. Phelps of the same State; and James C. Carter 
of New York. The government was represented by Mr. Solicitor- 
General Richards. When this Joint Traffic Association was formed, 
the American Law Review called attention to it, and said, in substance, 
that the railroad companies joining therein had thrown down the glove 
to the people of the United States. If the validity of this agreement is 
sustained, a great step will have been taken toward that species of 
socialism which consists in the governmental ownership of railroads. 
If the people cannot, through the national legislature and the national 
courts, prevent such combinations, then the expropriation of the rail- 
roads is the only remedy left to them. 


Tue Triats or Dreyrus anp Zota.— The trial of Captain Dreyfus 
of the French army, was not of a character to attract special attention in 
the professional journals, because it is understood to have been a mili- 
tary trial. He was tried by a military tribunal upon the accusation of 
furnishing a foreign government with the military secrets of the French 
government. One version of the matter is that a document in his hand- 
writing was found in a waste basket at the German Embassy after it 
had probably been copied and thrown away, and was communicated to 
the French government. This document exposed military secrets of 
France to a government with which France is only barely at peace. If 
it was in the handwriting of Dreyfus, he deserved the punishment of 
death. It is said that he is undergoing a punishment worse than death 
on a small tropical island belonging to French Guiana. A correspond- 
ent in Paris, whose name we withhold at his request, and for obvious 
reasons, writes to us that the real fact was that the German Embassy 
at Paris, through its military attaché, was procuring the military secrets 
of France by bribery from French officers; while on the other hand, 
the French spy system was so able that it penetrated the German 
Embassy, abstracted the treasonable reports, photographed them and 
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then returned them unsuspected, even to the pockets from which they 
had been picked! The Germans were thus bribing French officers to 
betray their country, and the French were violating the sanctity (/) of 
the German Embassy. If the real truth had come out, convicting both 
nations of the basest conduct, war might have resulted. 

Dreyfus had the misfortune of being a Jew. The Jews are hated in 
France, as they are in most Christian countries in Europe. Most 
Christians are too ready to admit, having reference to the known com- 
mercial spirit of the Jew, and to his known disposition to level every 
profession which he enters, even the profession of arms, to the com- 
mercial standard,— that the fact of Dreyfus being a Jew was a circum- 
stance increasing any presumption against him which the other evidence 
might raise. On the other hand, it is absolutely certain that he was not 
fairly tried, according to any standard of a fair trial, whether by a civil 
or a military tribunal, which is at all admissible either in England or 
the United States. No such trial as was accorded him would satisfy 
public opinion on the subject of his guilt in any country where the 
English language is spoken. It is a leading principle in the law of 
those countries that a man accused of crime must be openly and fairly 
tried. If Dreyfus had been merely convicted upon a preponderance of 
evidence, the testimony of three witnesses against two, that the hand- 
writing of the paper in question, called the ‘‘ bordereau,’’ was his hand- 
writing, public opinion might possibly have acquiesced, especially in 
France. But it is known that he was convicted upon a secret document 
sent up to the president of the court, the contents of which were never 
divulged to him or to the public. Therein lies the infamy of his trial 
and conviction. 

Notwithstanding the fact that the conviction of Dreyfus is approved 
by the public opinion of France to an overwhelming extent, — the 
patriotism of that country being of such an hysterical nature that even 
the accusation of selling its military secrets to a semi-hostile country 
would be almost tantamount to a conviction,— Frenchmen were not 
wanting who had the courage and manhood to challenge the propriety 
of his conviction. Among these men were M. Zola, the celebated nov- 
elist. Now, M. Zola is not in all respects the most satisfactory man of 
distinction in French literature. He is the author of books that could 
not lie upon a table in any drawing-room in any English-speaking coun- 
try. But in this matter he was undoubtedly honest and his conduct 
was heroic ; he knew that, in throwing down the glove to the government 
of France, he was very much in the position that a Venetian citizen 
would have occupied during the middle ages, who had challenged the 
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justice of a sentence of the tribunal called the ‘‘ Council of Ten.’’ It 
is true that in a country like England or the United States, where the 
honest expression of opinion on public matters is really free, no atten- 
tion would have been paid to the challenge. If the greatest soldier in 
the British Army were tried and convicted and sentenced for treason 
against the Queen, and if the greatest man in English letters were to 
challenge the propriety of that trial or the justice of that conviction, 
while many might think the challenge made upon untenable grounds, 
no one would think it improper. To make such a challenge would not 
be a crime, nor a misdemeanor; but would be within the limits of that 
free discussion which there obtains, and without which no government 
is free, but every government is a conspiracy against its own citizens. 

Under a provision of the French Penal Code M. Zola had,— unless 
his accusations were true,— rendered himself liable to a criminal prose- 
cution for a libel against the government, something in the nature of 
what the Germans call Lése Majesté, or Mujestaets Beleidegung. 

M. Zola was arraigned before a civil tribunal, and tried for this 
offense. It is neither too much nor too little to describe this trial as 
being what most French trials are,— aroaring farce; but this was more 
of a roaring farce than an ordinary French criminal trial, because of 
the great public interest which it excited. Files of gens-d’armes were 
necessary to prevent the Parisian rabble from tearing Zola limb from 
limb while going to and returning from the court. He read his own 
unpopularity, and the prospective verdict of the jury and the people, in 
the shout, ‘‘ Conspuez Zola!’’ which everywhere greeted his ears. 
Jesus of Nazareth, when led out to crucifixion, was not worse treated, 
and M. Zola was as little guilty of any real offense against human jus- 
tice as Jesus was. Then, when it came to the trial, it was necessary 
for M. Zola to prove the truth of his public accusation against the gov- 
ernment,— that is, to prove that the government had unjustly convicted 
Captain Dreyfus. But the court would not allow him to prove it. 

There are no rules of evidence in France; everything is let in, or 
everything is kept out, according to the mere discretion of the presiding 
judge or the court. There were rules of evidence in the Roman law, 
but they were so antiquated, technical and unjust, that when the French 
Criminal Code was formed, its authors determined to abolish those rules ; 
and, for fear of making others equally ridiculous, they made none at 
all, but left everything to the judge. Thesystem of judicial precedents 
does not obtain in France as it does in English-speaking countries, and 
it results that no rules of evidence to supply the place of those which 
were thus abolished have been built up in that country by judicial 
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decisions. This left M. Zola’s defense completely at the mercy of the 
court. He was obliged to justify by proving the truth of his public 
charges, that is, by proving that Dreyfus was not guilty ; but the court 
refused to allow him to prove it, because Dreyfus had been adjudged 
guilty, and his guilt was res judicata. Officers summoned to give evi- 
dence pleaded their privilege, and their plea was sustained by the court. 
Stripped of his evidence and with all the powers of the government in 
the conspiracy — we use this word advisedly — against him, his convic- 
tion followed as a matter of course. 

Outside of all this, the incidents of every day’s session during the 
trial presented farce-comedies, such as, if the whole affair had not been 
a serious one, might have moved laughter among the gods. Witnesses 
were allowed to make speeches to the jury defending themselves; 
exciting encounters took place from time to time between various per- 
sons in the court room. The conduct of M. Labori, who defended 
Dreyfus, was in many respects praiseworthy. He refused to be 
browbeaten by the court, and stood upon his rights as an advocate 
and upon the rights of the French Bar. Outside of this the trial took 
the form of a succession of shrieks, of screams, and of general hysteria, 
mixed of course with much shrugging of shoulders. An American or 
Englishman, when he crosses the Straits of Dover to France, often feels 
that he is half way to China. Trials of this kind tend to confirm the 
impression that the French people, although we must accord to them the 
position on the whole of being a gallant and self-respecting people,— 
are in many respects, in regard to their development, midway between 
the English and the Chinese. All nations are possessed of a commend- 
able, and generally of an exaggerated vanity; but the vanity of the 
French nation knows no bounds: it is only surpassed by that of the 
Chinese. Even Victor Hugo, great as he was, expressed the view that 
aman who knew the French language need not know any other: the 
French was all-sufficient. 

The peculiarity of French justice presented by the trials of Dreyfus 
and Zola is calculated to sicken and nauseate the people of other 
nationalities, and especially of England and the United States. What- 
ever the real merits of the charge against Dreyfus may have been, the 
world is treated to the spectacle of a great nation that cannot afford, or 
that is incapable of according to its citizens when accused of crime, a 
fair and public trial. 

We were able to give in our last number a brief resumé of these cases, 
written, under an evident feeling of reserve, by a distinguished Belgian 
advocate, who seems able to appreciate —if we may use the expres- 
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sion — the depth of the hole into which the French government had got 
itself. 

Since the above was written, a reviewing court has quashed the con- 
viction of M. Zola, and we understand that there is to be another 
trial. An attaché of the German Embassy at Paris has given out a 
press statement in which he positively affirms that Dreyfus was not the 
author of the bordereau; but he declines to accuse Esterhazy or any 
one else. After the trial of Dreyfus, the Law Times, of London, re- 
viewed the trial and expressed the opinion that he was guilty. After 
the trial of Zola, it went over the subject again, and came to the con- 
clusion that Dreyfus was innocent. 
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NOTES OF RECENT DECISIONS. 


ConstituTionAL Law: ON THE PoWER OF THE STATES TO 
Recutate Rartway Cuarces — THe Nesraska Case.— The decision 
of the Supreme Court of the United States in a collection of cases, 
popularly known as ‘‘ the Nebraska Traffic Case,’’ was rendered on 
March 7th of this year, Mr. Justice Harlan writing the unanimous 
opinion of the court. It will be recalled that this case called forth 
great dissent from certain officials in the Western States, notably from 
the governors of Nebraska and Kansas, and also from a considerable 
portion of the lay press of the country. We have withheld comment 
upon it until we could see the official text of the opinion. That text is 
now before us, making 36 book pages in all; and after carefully read- 
ing and rereading it, we are prepared to say, that it affords no sub- 
stantial ground for the conclusion that any injustice has been done by 
the Supreme Court of the United States to the people of the State of 
Nebraska. The case affirms on all points, and without at all modify- 
ing it, the decision of Mr. Justice Brewer, at Circuit.? 

1. There were three actions brought by stockholders in three railway 
companies, or systems, affected by a statute of Nebraska, prescribing 
a maximum rate of tolls for the carriage of freight; the Union Pacific 
Railroad Company, chartered by Congress, and its subordinate com- 
panies; the Chicago & Northwestern Railroad Company, organized 
under the laws of Illinois, Wisconsin and Iowa; and the Chicago, Bur- 
lington and Quincy Railroad Company, organized under the laws of 
Illinois and Iowa. Some of the subordinate railroads controlled by 
these companies were built by corporations organized under the laws of 
Nebraska. The jurisdiction of the United States Circuit Court was 
founded upon the provision of the Federal constitution and judiciary act, 
granting jurisdiction to the Circuit Court of the United States in the ’ 
case of controversies between citizens of different States. The jurisdic- 
tion, so far as it rested upon this ground, does not appear to have been 
challenged. If it had been, there might possibly have been technical 
difficulties in sustaining it, with reference to the subordinate corpora- 
tions created under the law of Nebraska; since it is a well-known rule of 
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Federal jurisdiction that, in determining whether all the adverse parties 
to the litigation are citizens of the different States, those having the 
same interests are to be arrayed on one side, although they may on the 
record appear on opposite sides of the litigation. But on this subject 
it is enough to say, that the jurisdiction, in so far as it rested upon the 
diverse citizenship of the parties, was not challenged. It ought to be 
added that there is scarcely a doubt that nearly all the roads affected 
by the Nebraska statute were owned by stockholders living outside of 
the State of Nebraska, and in the Eastern States of the Union and in 
foreign countries. Indeed, some of the complainants were subjects of 
Her Britannic Majesty. The defendants were all officers of the State 
of Nebraska. Such a case presents the very case intended by the con- 
stitution when it extended the judicial power of the country to contro- 
versy between citizens of different States and between citizens of 
the United States and citizens of foreign countries. 

2. The jurisdiction of the United States court was, however, con- 
tested upon the ground that this suit, having been brought for the pur- 
pose of enjoining all the officers of the State, to whom was committed 
the enforcement of a statute of the State involving the purposes and 
policy of the State, from enforcing it,— was necessarily, in substance 
and effect, a suit against the State, such as is prohibited by the Eleventh 
Amendment of the constitution of the United States. Such we believe 
to be the proper interpretation of that amendment. It does not seem 
possible that the authors of that amendment, when they withdrew from 
the Federal courts jurisdiction of suits against a State, brought by citi- 
zens of another State, intended to allow the same result to be reached 
by leaving out the State as a party defendant, and directing the com- 
pulsory process of the Federal court against all the officers of the State, 
concerned with the execution of the policy of the State in a given particu- 
lar. It seems to be just as much asuit against a State, as asuit would be 
a suit against a private corporation having for its object the purpose of 
controlling or restraining the action of the corporation, if it should be 
brought against all the officers through whom alone the corporation 
could act, while omitting to implead the corporation as a party defend- 
ant. It seems that the contrary interpretation, made by the Federal 
courts, was an unfaithful interpretation of the constitution, which 
resulted in practically destroying the amendment, and enabling them 
to lay hold of a jurisdiction which had been distinctly prohibited 
to them. But this question has passed in rem judicatam. It has 
become the settled doctrine of the Supreme Court of the United 
States, merely reiterated in the case under consideration, that a 
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suit against individuals for the purpose of preventing them, as 
officers of a State, from enforcing an unconstitutional enactment of the 
State, to the injury of the rights of the complainant, is not a suit against 
the State, within the meaning of the Eleventh Amendment.! This 
doctrine has been settled, after a controversy extending over more than 
fifty years. If it has been wrongfully settled, it is to be said that there 
never has been an hour since it was settled when Congress could not 
have unsettled it, and changed the rule. The whole subject lies within 
the plenary power of Congress. The Circuit Courts of the United 
States are the creatures of Congress; only the Supreme Court is the 
creature of the constitution. Congress not only created the Circuit 
Courts, but defined their jurisdiction, and prescribed their methods of 
procedure; and what Congress did, it may undo, or change, in its 
mere will and pleasure. We repeat that there has never been an hour 
since this question was thus settled by the Supreme Court of the United 
States when Congress could not have changed the rule by passing an 
act withdrawing from the Circuit Courts of the United States jurisdic- 
tion to entertain suits and issue compulsory process against the depart- 
mental officers of the States. Therefore if, in entertaining jurisdiction 
in this case, instead of requiring the complainants to bring their suit in 
the Supreme Court of Nebraska, which the statute authorized them todo, 
any wrong was done to the people of Nebraska, they can go to Congress 
to have it righted. When they get there, the question will come up 
whether it is politic to change the rule as above established by the 
Supreme Federal tribunal. That it is not politic to change it this very 
case proves as strongly as any argument that could be presented. But 
those who may seek to have Congress make the change, will be met 
with a further argument, which they will find it hard to get around, 
because it carries with it an idea embodied in all judicial tendency and 
thought during more than fifty years. That argument is, that suits 
cannot be brought against a State, even in its own courts, unless the 
State, by a distinct statute, consents to put off its sovereignty to the 
extent of being sued; and that such suits can only then be maintained 
in the particular court and within the particular limits to which the 
State has consented to be sued. With this undoubted principle in 
force, it has been the practice, for half a century in nearly all the 
States, for the courts of such States to entertain suits to enjoin the 
departmental officers of the State, including even the Governor, from 
carrying into execution statutes deemed opposed to the constitution of 
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the State or the United States; and such suits have not been generally 
deemed to be suits against the State. The argument to be met will 
therefore be, that suits which the State courts almost universally treat 
as not being suits against the State, are not suits against the State within 
the meaning of the Eleventh Amendment, when brought in the courts 
of the United States. We conclude our observations on this branch of 
the case by suggesting to our friends in Nebraska that if they feel 
themselves grievously wronged by the fact that Mr. Justice Brewer 
originally took jurisdiction of this injunction suit against their depart- 
mental officers, and that the Supreme Court of the United States sus- 
tained that jurisdiction, they bring the question before Congress, and 
have it overhauled there. 

8. There was another preliminary question in this case, one not re- 
lating strictly to the jurisdiction of the court over the subject-matter, 
but rather to the rule of procedure that courts will not proceed in a 
case according to the course of a court of chancery where the com- 
plainants have an adequate remedy at law. In this case it was 
argued that, whereas the statute gave any railroad company aggrieved 
by the maximum rates fixed by the act of the legislature of Nebraska, 
the right to bring an action in the Supreme Court of Nebraska to have 
the rates reduced, it afforded an adequate remedy at law, although 
statutory, such as has ousted the jurisdiction of any other court to 
entertain a suit in equity, brought for the same purpose. This was 
disposed of by Mr. Justice Harlan, by saying, in substance, that the 
remedy afforded by the statute of Nebraska was not as ample as that 
afforded by a proceeding in equity in a court of the United States. 
This was a disputable question, and one which might have been decided 
either way, without doing violence to the rule of procedure just alluded 
to. In deciding the question as it did, the court merely took a view 
sustained by numerous precedents, with which the students of equity 
jurisprudence are familiar, by adopting the rule, that where the 
remedy in equity is more ample, and especially where it tends to pre- 
vent a multiplicity of suits, the court of equity may proceed, although 
there may be a remedy at law. There does not seem to be anything in 
the holding of the court on this question that violates settled lines of 
precedents, or that affords the people of Nebraska any reasonable 
ground of complaint. 

4. This brings us to the consideration of the real merits of the con- 
troversy. At the outset, it ought to be observed that the opinion of 
Mr. Justice Harlan lays the case out in an elaborate manner, sets out 
the provisions of the Nebraska statute creating the maximum rates 
VOL. XXXII. 29 
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complained of, sets out the evidence, with numerous tables, to show the 
extent to which those rates are injurious to the railroad companies and 
confiscatory of their property, and concedes, to the fullest extent, the 
right of the people of Nebraska, through their legislature, to fix reasonable 
maximum rates of charges to be exacted by railway carriers upon busi- 
ness conducted within the State. The opinion is admirable in matter 
and in manner. It is characterized throughout by a singular spirit of 
candor and fairness. It is the opinion of a great judge and a just- 
minded man, who has no possible motive to injure or aggrieve the peo- 
ple of Nebraska, or to establish a precedent that will operate to the 
injury or the grievance of the people of any other State. And the same 
may be said of the opinion of Mr. Justice Brewer, at Circuit, which 
this opinion affirms, and especially of the careful manner in which in 
the decree which he made, he guarded the rights of the people of 
Nebraska, by allowing the defendants to come into court and file a 
new bill, or make an application to have the decree modified, whenever 
it could be made to appear that, owing to improved conditions of busi- 
ness, the rates established by the statute could be put into operation 
without depriving the railroad companies of the means of operating 
their roads and of paying reasonable dividends to their stockholders 
and the interest on their bonded indebtedness. This was not, like 
some of the other cases which have been before the same court, a casein 
which a commission, established by the legislature of a State, had, after 
an investigation, fixed a maximum scale of charges; but the legislature 
itself, in a proceeding necessarily ex parte, assumed to fix the maximum 
scale, and to name it ‘*‘ The Nebraska Schedule of Reasonable Maximum 
Rates.’’ This statute was passed on the Ist of August, 1893. At that 
time the country, and especially that part of the country which includes 
the State of Nebraska, was in the throes of the greatest financial panic 
which had visited us since the year 1857, and railroads, in common with 
all other kinds of business, were feeling the distress to a great degree. 
So severely did this distress bear upon the railroads throughout the 
Union, that before the following year, if we may trust credible state- 
ments, two-fifths of all the railway mileage of the United States had 
passed into the hands of receivers. Soon after these actions were 
brought, the properties of one of the railway companies concerned 
therein, the Union Pacific Railroad Company, with all its vast mileage, 
went into the hands of receivers, and the road went to the auction block 
to foreclose a mortgage upon it. In this dire state of things, while the 
country was rocking and swaying in the throes of a dreadful financial 
panic, the legislature of Nebraska saw fit to pass an act, the effect of 
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which was to reduce the earnings from freights of the different railroad 
companies concerned in these actions, to the extent of an average of 
twenty-nine and one-half per cent! The sweeping character of this 
reduction, it being almost one-third, was calculated to arrest profound 
attention, and to challenge a judicial investigation. It was made in the 
face of the fact that, two years before, in the year 1891, the Board of 
Secretaries of the Nebraska Board of Transportation had made a report 
to the board itself, fortified by statistics, and showing a most careful and 
elaborate investigation, in which they concluded that railway rates in 
Nebraska could not be reduced without detriment to the people of the 
State,— their unanimous conclusion being expressed in the words 
‘* that a general reduction of rates, as now in force over the State, is 
not practicable at this time.’’ It appeared that the rates in 1891 were 
substantially the same as in 1893, when the statute under consideration 
was passed. Nevertheless, the legislature of Nebraska, in its wisdom, 
two years later, in the very throes of the panic of 1893, deemed it 
practical to establish a schedule, making the enormous reduction above 
stated. Mr. Justice Brewer in the court below, and Mr. Justice Harlan 
now, have proceeded to make a most careful examination of the sub- 
ject, and have based their conclusion largely on the testimony of Mr. 
Dilworth, compiled while he was Secretary of the State Board of Trans- 
portation of Nebraska, who was a defendant, as well as one of the solic- 
itors of the defendants in these causes. He was a principal witness 
for the defendants, and his general fairness and competency to speak 
of the facts upon which the question before the court depended, seem 
to have been conceded by both parties, and his estimates seem to have 
been accepted by them as correct. His testimony, and the exhibits 
made by him, show that, in all except one or two of the smaller roads, 
the reduction made by the Nebraska statute upon domestic freight 
business did not leave the railroad companies enough to pay their run- 
ning expenses in respect of that business. 

5. This brings us to another question peculiar to this case, and 
which, so far as we know, was presented by this case for the first time. 
We will allow that question to be stated and answered in the language 
of Mr. Justice Harlan himself: — 


It is further said, in behalf of the appellants, that the reasonableness of the 
rates established by the Nebraska statute is not to be determined by the in- 
quiry whether such rates would leave a reasonable net profit from the local 
business affected thereby, but that the court should take into consideration, 
among other things, the whole business of the company, that is, all its business, 
passenger and freight, interstate and domestic. If it be found upon investi- 
gation that the profits derived by a railroad company from its interstate busi- 
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ness alone are sufficient to cover operating expenses on its entire line, and also 
to meet interest, and justify a liberal dividend upon its stock, may the legisla- 
ture prescribe rates for domestic business that would bring no reward and be 
less than the services rendered are reasonably worth? Or, must the rates for 
such transportation as begins and ends in the State be established with 
reference solely to the amount of business done by the carrier wholly within 
such State, to the cost of doing such local business, and to the fair value of the 
property used in conducting it, without taking into consideration the amount 
and cost of its interstate business, and the value of the property employed in 
it? If we do not misapprehend counsel, their argument leads to the conclusion 
that the State of Nebraska could legally require local freight business to be 
conducted even at an actual loss, if the company earned on its interstate busi- 
ness enough to give it just compensation in respect of its entire line and all its 
business, interstate and domestic. We cannot concur in this view. In our 
judgment, it must be held that the reasonableness or unreasonableness of rates 
prescribed by a State for the transportation of persons and property wholly 
within its limits must be determined without reference to the interstate busi- 
ness done by the carrier, or to the profits derived from it. The State cannot 
justify unreasonably low rates for domestic transportation, considered alone, 
upon the ground that the carrier is earning large profits on its interstate 
business, over which, so far as rates are concerned, the State has no control. 
Nor can the carrier justify unreasonably high rates on domestic business upon 
the ground that it will be able only in that way to meet losses on its interstate 
business. So far as rates of transportation are concerned, domestic business 
should not be made to bear the losses on interstate business, nor the latter the 
losses on domestic business. It is only rates for the transportation of persons 
and property between points within the State that the State can prescribe; 
and when it undertakes to prescribe rates not to be exceeded by the carrier, it 
must do so with reference exclusively to what is just and reasonable, as between 
the carrier and the public, in respect of domestic business. The argument that 
a railroad line is an entirety; that its income goes into, and its expenses are 
provided for out of, a common fund; and that its capitalization is on its entire 
line, within and without the State,—can have no application where the State 
is without authority over rates on its entire line, and can only deal with local 


rates and make such regulations as are necessary to give just compensation on 
local business. 


The difficulty with this reasoning is this: All the plaintiffs are stock- 
holders. They are presumptively suing because their rights to reason- 
able dividends upon their shares are put in jeopardy. They have no 
other rights. They cannot vindicate the rights of bondholders, nor can 
they vindicate the rights of the corporations whose stockholders they 
are, except on the excuse — no doubt trumped up in these cases — 
that the corporations themselves will not sue to vindicate those rights. 
The corporations have the same interest in suing to vindicate those 
rights which the stockholders have; and if an investigation could be 
had, it would appear without doubt, that the fees of the counsel whe 
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represented these stockholders in bringing these suits, were in every 
case paid out of the treasuries of the corporations which were made 
defendants, and not by the complaining stockholders. These stock- 
holders then have no standing in a court of equity to maintain a bill 
quia timet, unless their interests are jeopardized. Now, what are their 
interests — what are their rights which are jeopardized? Their inter- 
ests as stockholders ; their rights to dividends. But if, notwithstanding 
the reduction thus made by the statute of Nebraska upon the domestic 
business of these great railway companies done wholly within the 
State of Nebraska—shown with reference to some of them to be 
not more than twenty per cent of their aggregate business,— if these 
railway companies make such profits from interstate business that the 
rights of the plaintiffs to reasonable dividends are not jeopardized, 
wherein are they legally injured? And how can a party come into 
court for a vindication of his own rights and have relief in equity,— 
and especially that form of relief which consists in seizing a sovereign 
State by the throat, without showing that he, and not someone else, is 
about to sustain some injury? So far as his rights are concerned, it 
seems to be wholly irrelevant whether the domestic business covered by 
the Nebraska statute would yield a profit or would result a loss under 
the operation of the statute, so that, out of the aggregate business of 
the company, he was still able to receive a reasonable dividend? If the 
corporations themselves had sued, the question would not have arisen 
in this way. This is the weak point in the whole case, and Mr. Justice 
Harlan deal. with it in the language already quoted. ; 

His reasoning treats the question just as though the railroad 
companies were plaintiffs; and this idea runs through the whole 
opinion. But they were not plaintiffs; they were defendants. The 
plaintiffs were stockholders, and no theory can be conceived of under 
which any other rights than their rights were involved. It is sub- 
mitted that this reasoning of Mr. Justice Harlan fails to answer the 
question what standing in a court of equity have non-resident stock- 
holders in corporations,— corporations to whom the road to justice 
is entirely open, —to demand that a statute of a State be arrested 
in order that they may have dividends, when they utterly fail to show 
that it will have such an operation as to confiscate their dividends. 
This, we repeat, is the weak point in the case. We submit that the 
opinion of the court fails to answer it. If, however, the court was at 
liberty to treat these suits as suits by the corporations themselves, then 
it would seem that this difficulty is little more than technical. 

6. Outside of this peculiarity presented by the fact that these suits 
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were brought by stockholders, probably by a concerted action, and for 
the purpose of giving the court jurisdiction in respect of those minor 
railroad corporations which were created under the law of Nebraska, 
and which were, under a fictitious theory of interpretation, ‘‘ citizens ”’ 
of the State of Nebraska for the purposes of Federal jurisdiction,— the 
decision seems to lay down no new principle of law; but, on the con- 
trary, it proceeds upon a re-affirmation of what the court had previously 
decided in several notable cases, especially in the Texas Railway Com- 
mission Case.! It would seem, from a reading of the opinion, that the 
railroad companies had the effrontery to claim the absolute right to fix 
their own tolls and charges, in other words, to conduct their business, 
in creating which they had procured franchises from the State of 
Nebraska, including the right of eminent domain, as a mere private 
business ; and this in the face of repeated decisions in the Supreme Court 
of the United States denying such right. This pretense was repudiated 
by the court in strong language. Nor did the court concede that the 
people of Nebraska were to be taxed by railroad companies to enable 
them to pay operating expenses unreasonably high, or to pay dividends 
upon watered stock. The great importance of the case, and the pub- 
lic attention which it has excited, justify our quoting at length the 
language of Mr. Justice Harlan upon this question. He said, quoting 
the citations in the margin :— 


In our opinion, the broad proposition advanced by counsel involves some 
misconception of the relations between the public and a railroad corporation: 
It is unsound in that it practically excludes from consideration the fair value 
of the property used, omits altogether any consideration of the right of the 
public to be exempt from unreasonable exactions, and makes the interest of 
the corporation maintaining a public highway the sole test in determining 
whether the rates established by or for it are such as may be rightfully pre- 
scribed as between it and the public. A railroad is a public highway, and none 
the less so because constructed and maintained through the agency of a cor- 
poration deriving its existence and powers from the State. Such acorporation 
was created for public purposes. It performs a function of the State. Its 
authority to exercise the right of eminent domain and to charge tolls was 
given primarily for the benefit of the public. It is, therefore, under govern- 
mental control — subject, of course, to the constitutional guarantees for the 
protection of its property.2 It cannot, therefore, be admitted that a railroad 
corporation maintaining a highway under the authority of the State may fix its 
rates with a view solely to its own interests, and ignore the rights of the public. 


1 Reagan v. Farmers’ &c. Co., 154 99 U.S. 700, 719; Cherokee Nation v. 

U. S. 362. Kansas Railway Co., 135 U. S. 641, 
2 Olcott wv. The Supervisors, 16 657. 

Wall. 678, 694; Sinking Fund Cases, 
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But the rights of the public would be ignored if rates for the transportation of 
persons or property on a railroad are exacted without reference to the fair 
value of the property used for the public or the fair value of the services ren- 
dered, but in order simply that the corporation may meet operating expenses, 
pay the interest on its obligations, and declare a dividend to stockholders. 

If a railroad corporation has bonded its property for an amount that exceeds 
its fair value, or if its capitalization is largely fictitious, it may not impose 
upon the public the burden of such increased rates as may be required for the 
purpose of realizing profits upon such excessive valuation or fictitious capitali- 
zation; and the apparent value of the property and franchises used by the 
corporation, as represented by its stocks, bonds and obligations, is not alone 
to be considered when determining the rates that may be reasonably charged. 
What was said in Covington &c. Turnpike Co. v. Sandford,! is pertinent to the 
question under consideration. It was there observed: ‘It cannot be said that 
a corporation is entitled, as of right, and without reference to the interests of 
the public, to realize a given per cent upon its capital stock. When the ques- 
tion arises whether the legislature has exceeded its constitutional power in 
prescribing rates to be charged by a corporation controlling a public highway, 
stockholders are not the only persons whose rights or interests are to be con- 
sidered. The rights of the public are not to be ignored. It isalleged here that 
the rates prescribed are unreasonable and unjust to the company and its stock- 
holders. But without involving an inquiry as to what is reasonable and just 
for the public * * * the public cannot properly be subjected to unreason- 
able rates, nor simply that stockholders may earn dividends. 

“ The legislature has the authority in every case where its power has not been 
restrained by contract, to proceed upon the ground that the public may not 
rightfully be required to submit to unreasonable exactions for the use of a 
public highway established and maintained under legislative authority. Ifa 
corporation cannot maintain such a highway and earn dividends for stockhold- 
ers, itis a misfortune for it and them which the constitution does not require 
to be remedied by imposing unjust burdens upon the public. So that the right 
of the public to use the defendant’s turnpike upon payment of such tolls as in 
view of the nature and value of the service rendered by the company are rea- 
sonable is an element in the general inquiry whether the rates established by 
law are unjust and unreasonable,”’ 

A corporation maintaining a public highway, although it owns the property 
it employs for accomplishing public objects, must be held to have accepted its 
rights, privileges, and franchises subject to the condition that the government 
creating it, or the government within whose limits it conducts its business, 
may by legislation protect the people against unreasonable charges for the ser- 
vices rendered by it. It cannot be assumed that any railroad corporation, 
accepting franchises, rights, and privileges at the hands of the public, ever 
supposed that it acquired, or that it was intended to grant to it, the power to 
construct and maintain a public highway simply for its benefit, without regard 
to the rights of the public. But it is equally true that the corporation per- 
forming such public services and the people financially interested in its busi- 


1 164 U. S. 578, 596-7. 
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ness and affairs, have rights that may not be invaded by legislative enactment 
in disregard of the fundamental guaranties for the protection of property, 
The corporation may not be required to use its property for the benefit of the 
public without receiving just compensation for the services rendered by it, 
How such compensation may be ascertained, and what are the necessary ele- 
ments insuch an inquiry, will always be an embarrassing question. As said in 
the case last cited: ‘‘Each case must depend upon its special facts; and when 
a court, without assuming itself to prescribe rates, is required to determine 
whether the rates prescribed by the legislature for a corporation controlling 
& public highway are, as an entirety, so unjust as to destroy the value of its 
property for all the purposes for which it was acquired, its duty is to take into 
consideration the interests both of the public and of the owner of the property, 
together with all other circumstances that are fairly to be considered in deter- 
mining whether the legislature has, under the guise of regulating rates, 
exceeded its constitutional authority, and practically deprived the owner of 
property without due process oflaw. * * * The utmost that any corpora- 
tion, operating a public highway, can rightfully demand at the hands of the 
legislature when exerting its general powers is that it receive what, under all 
the circumstances, is such compensation for the use of its property as will be 
just both to it and to the public.”’ 

We hold, however, that the basis of all calculations as to the reasonableness 
of rates to be charged by a corporation maintaining a highway under legisla- 
tive sanction must be the fair value of the property being used by it for the 
convenience of the public. And, in order to ascertain that value, the original 
cost of construction, the amount expended in permanent improvements, the 
amount and market value of its bonds and stock, the present as compared with 
the original cost of construction, the probable earning capacity of the property 
under particular rates prescribed by statute, and the sum required to meet 
operating expenses, are all matters for consideration, and are to be given such 
weight as may be just and right in each case. We do not say that there may 
not be other matters to be regarded in estimating the value of the property. 
What the company is entitled to ask is a fair return upon the value of that 
which it employs for the public convenience. On the other hand, what the 
public is entitled to demand is that no more be exacted from it for the use of a 
public highway than the services rendered by it are reasonably worth. But 
even upon this basis, and determining the probable effect of the act of 1893 by 
ascertaining what could have been its effect if it had been in operation during 
the three years immediately preceding its passage, we perceive no ground on 
the record for reversing the decree of the Circuit Court. On the contrary, we 
are of opinion that as to most of the companies in question there would have 
been, under such rates as were established by the act of 1893, an actual loss in 
each of the years ending June 30, 1891, 1892, and 1893; and that, in the excep- 
tional cases above stated, when two of the companies would have earned some- 
thing above operating expenses, in particular years, the receipts or gains, above 
operating expenses, would have been too small to affect the general conclusion 
‘that the act, if enforced, would have deprived each of the railroad companies 
involved in these suits of the just compensation secured to them by the consti- 
tution. Under the evidence there is no ground for saying that the operating 
expenses of any of the companies were greater than necessary. 


| 
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7. We alluded to a proviso in the decree entered by Mr. Justice 
Brewer, which permits of an application by the defendants to the court 
for a modification of the injunction, in the event that improved condi- 
tions of business shall justify the rates fixed by the statute. This part 
of the decree recited, in substance, that the members of the State Board 
or Transportation might, ‘‘ when the circumstances have changed, so 
that the rates fixed in the said act of 1893 shall yield to the said com- 
panies reasonable compensation for the services aforesaid,’’ apply to 
the court, by bill or otherwise, as they may be advised, for a further 
order in that behalf. This part of the decree was adverted to in the 
opinion of Mr. Justice Harlan, and was expressly approved in the fol- 
lowing language: — 

In that event, if the Circuit Court finds that the present condition of business 
is such as to admit of the application of the statute to the railroad companies 
in question without depriving them of just compensation, it will be its duty to 
discharge the injunction heretofore granted, and to make whatever order is 


necessary to remove any obstruction placed by the decrees in these cases in the 
way of the enforcement of the statute. 


8. It thus appears that if there are any objections to this decision, 
they are technical and modal. It simply says to the people of Nebraska: 
‘You will not be permitted to invite the people of other States to come 
into your State and build railroads there, and then, by your laws, 
deprive them of reasonable profits on their investments; but you shall 
be upheld in enacting that they shall charge no more upon business 
done within your State than enough to yield them a fair profit.” All 
this affords no ground of grievance, but is eminently just. 


Law: ConFessions MADE TO PoLice Orricers — ConsTI- 
TUTIONAL PROTECTION AGAINST BEING COMPELLED To Give EVIDENCE 
aGainst One’s Setr.— The decision of the Supreme Court of the United 
States, rendered in December last in the case of Bram v. United States, 
has met witha general dissent from the profession, and especially from 
those who are acquainted with the rules of criminal law and procedure. 
We have no hesitation in saying that it is a decision very much to be 
regretted, and which ought to be reconsidered as soon as the first 
opportunity offers itself. Notwithstanding the great respect which is 
usually paid to the decisions of that court, we have no idea that the 
doctrine which it now announces can ever become embodied in Ameri- 


118 Sup. Ct. Rep. 183. 
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can criminal law, though here and there a weak State court, especially 
in the semi-barbaric portions of our Union, may take it up and adopt it, 
thereby increasing the excuses for the lynching of persons accused of 
crime, which have in recent years so much disgraced certain portions of 
our country. Briefly stated, the facts were that, on the night of July 
13th and 14th, 1896, on board an American ship on the high seas, the 
captain of the ship, his wife and the second mate were murdered in 
their beds, under mysterious circumstances ; that the ship thereafter put 
into the harbomgof Halifax, where Bram, the first mate, was arrested, and 
‘*held for the United States ’’ by the police authorities of that city. 
While so in custody and in irons, a detective of the Halifax police visited 
Bram and interrogated him about the affair; and, against the objec- 
tion of the accused, the Circuit Court of the United States, for the Dis- 
trict of Massachusetts, wherein he was tried, allowed evidence of the 
conversation between him and the detective to be heard by the jury. 
The objection to this evidence was, that it violated the rights secured 
to the prisoner by the Fifth Amendment to the constitution of the 
United States, which commands that no person ‘‘ shall be compelled in 
any criminal case to be a witness against himself.’’ A majority of the 
Supreme Court of the United States held that this constitutional right 
of the prisoner had been violated, and reversed the judgment and re- 
manded the cause with directions to set aside the verdict and to order 
a new trial. Mr. Justice Brewer (with him concurred the Chief Justice 
and Mr. Justice Brown), dissented upon two grounds: 1. That the tes- 
timony was properly received ; and, 2. Because no motion was made to 
strike it out, and no exception taken to its admission. The last ground 
refers itself to a mere technical rule of procedure in respect of which it 
is known that the Federal are much more strict than many of the State 
courts. We lay this question out of view, with the observation that the 
manner in which the majority of the court disposed of it will not invoke 
any serious dissent on the part of the profession; since it was enough 
for the court to see that counsel for the prisoner intended that the 
prisoner should stand on his legal rights in this particular, if any he 
had, and that this question should be saved for review. Liberality in, 
this regard may well be indulged, especially in a capital case; and it 
would be hard, if a man, otherwise innocent, should be hanged for the 
misprision of his lawyer in failing to save an exception in a manner 
which meets the strict requirements of technical procedure. 

But upon the merits of the objection there can be but one opinion, 
and that must take the form of a total professional dissent from the 
conclusion of the majority of the court. First, there was no compul- 
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sion within the meaning of the constitutional provision, or within the 
meaning of the analogous rule of criminal evidence — none whatever. 
Not only was there no compulsion, but no inducement of any sort 
whatsoever was held out to incline the prisoner to make a confession, 
or to ‘‘ be a witness against himself.’’ Secondly, he made no confes- 
sion; he did not utter a word which, by any distortion of meaning, 
could be understood to be in any sense a confession, or tending in any 


degree as an admission of his guilt. Everything that he said involved 
the plainest denial of his guilt. 

To prove these two assertions, let us state exactly what took place 
between the detective and the prisoner in the language of the opinion 
of the court itself, written by Mr. Justice White, in language copied by 
him from the bill of exceptions :— 


The defendant's counsel was permitted to cross-examine the witness before 
the court ruled upon the objection, and the witness stated that the conversation 
took place in his office, where he had caused the defendant, Bram, to be brought 
by a police officer; that up to that time the defendant had been in the custody 
of the police authorities of Halifax, in the custody of the superintendent of 
police, John O’Sullivan; that the witness asked that the defendant should be 
brought to his office for the purpose of interviewing him; that at his office he 
stripped the defendant, and examined his clothing, but not his pockets; that 
he told the defendant to submit to an examination, and that he searched him; 
that the defendant was then in custody, and did everything the witness directed 
him to do; that the witness was then a police officer, acting in his official capac- 
ity; that all this took place before the defendant had been examined before 
the United States consul; and that the witness did not know that the local 
authorities had at that time taken any action, but that the defendant was held 
for the United States,— for the consul-general of the United States. 

The witness answered questions by the court as follows:— 

‘‘You say there was no inducement to him in the way of promise or expecta- 
tion of advantage? 

A. Not any, your honor. 

“Q. Held out? 

“A, Not any, your honor. ‘ 

“Q. Nor anything said in the way of suggestion to him that he might suffer 
if he did not,— that it might be worse for him? 

“A. No, sir; not any. 

“Q. So far as you were concerned, it was entirely voluntary? 

“A, Voluntary, indeed. 

*Q. No influence on your part exerted to persuade him one way or the 
other? 

A, None whatever, sir; none whatever.”’ 

The defendant then renewed his objection to the question what conversation 
had taken place between Bram and the witness, for the following reasons: 
That, at the time, the defendant was in the custody of the chief of police at 
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Halifax; that the witness, in an official capacity, directed the police authorities 
to bring the defendant as a prisoner to his private office, and there proceeded 
to take extraordinary liberties with him. He stripped him. The defendant 
understood that he was a prisoner, and he obeyed every order and direction 
that the witness gave. Under these circumstances, the counsel submitted that 
no statement made by the defendant while so held in custody, and his rights 
interfered with to the extent described, was a free and voluntary statement, 
and no statement as made by him bearing upon this issue was competent. 

The objection was overruled, and the defendant excepted on all the grounds 
above stated, and the exceptions were allowed. 

The witness answered as follows :— 

“When Mr. Bram came into my office, I said to him: ‘ Bram, we are trying 
to unravel this horrible mystery.’ I said: ‘ Your position is rather an awkward 
one. I have had Brown in this office, and he made a statement that he saw you 
do the murder.’ He said: ‘He could not have seenme. Where was he?’ I 
said: ‘ He states he was at the wheel.’ ‘ Well,’ he said, ‘he could not see me 
from there.’ I said: ‘Now, look here, Bram, I am satisfied that you killed the 
captain from all I have heard from Mr. Brown. But,’ I said ‘some of us here 
think you could not have done all thatcrime alone. If you had an accomplice, 
you should say so, and not have the blame of this horrible crime on your own 
shoulders.’ He said: ‘ Well, I think, and many others on board the ship think, 
that Brown is the murderer; but I don’t know anything about it.’ He was 
rather short in his replies. 

*Q. Anything further said by either of you? 

“A, No; there was nothing further said on that occasion.” 


Upon this weak foundation Mr. Justice White has written a most 
learned opinion upon the subject of the protection afforded by this con- 
stitutional amendment, and upon the analogous rule which excludes 
confessions or self-disserving statements made by prisoners under ac- 
cusation of crime, except when enfirely voluntary. It is not necessary, 
for any purpose connected with a review of the case, to concur in or 
dissent from the propositions learnedly maintained in the opinion, that 
the object of the constitutional provision was merely to give a consti- 
tutional sanction to the previously existing rule of evidence. We do 
not believe that such is the correct interpretation of the provision. 
We believe it means just what it says, and no more; and hence, that it 
prohibits the use of any form of compulsion to extort confessions or 
admissions of persons accused of crime, but that it has no application 
to cases where inducements which have no tendency to create duress 
have been used for that purpose. We believe that, in such cases, the 
protection of the prisoner is found in the rule of the common law. But 
whether we are right or wrong in this, we are very glad to say that Mr. 
Justice White has written a learned opinion, which would be very 
creditable to him and to those of his brethren who concurred with him, 
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if it had any basis of fact on which to rest. It is a case where we 
have plenty of law, but no facts. 

Against the objection that in the statements made by the prisoner to 
the police detective, as testified to by the latter, there was nothing 
whatever in the nature of a confession or of an admission of guilt, the 
learned judge raised this curious argument: that, as the attorney for the 
government insisted upon the testimony going in against the objection 
of the accused, he is now ‘‘ estopped’”’ from taking the position that it 
is not incriminating. Suppose heis estopped? What sort of a concep- 
tion of the office of a reviewing court is this, which narrows such a trial 
down to a mere combat between two lawyers? Suppose the attorney 
for the defendant is estopped,— if that position can by any possibility 
be a sound one,—from arguing that testimony which on its face has 
no incriminating tendency, is not incriminating,— on what principle 
does that estop society? On what principle does that estop the people 
of the United States? Is there no Federal statute of joefails appli- 
cable to criminal cases? If not, are not the principles of such statutes 
imbedded in modern procedure? Is a judgment, otherwise correct, 
to be reversed and the public put to the expense of another trial, and 
the rights of society endangered, because a technical mistake may have 
been made, which had no tendency whatever to prejudice the rights of 
the prisoner? This is the kind of law which, respectfully dissented 
from in Massachusetts, is howled against and derided by lynching par- 
ties in Louisiana. 

But the dissenting opinion of Mr. Justice Brewer says enough 
against a conclusion so plainly untenable. We shall quote only that 
part of his opinion which proves that the statements made by Bram 
to the detective were entirely voluntary. He does not deal with the 
obvious fact that there is nothing in those statements which could be 
distorted into a confession or an admission, or to evidence given by 
the accused against himself. The part of his opinion which we shal! 
quote is like a center shot from a 13-inch gun delivered against the side 
of a wooden vessel: — 


I dissent from the opinion and judgment in this case — 

First, because I think the testimony was not open to objection. ‘A confes- 
sion, if freely and voluntarily made, is evidence of the most satisfactory char 
acter.”?! The fact that the defendant was in custody and in irons does not 
destroy the competency of a confession. ‘Confinement or imprisonment is 
hot in itself sufficient to justify the exclusion of a confession, if it appears to 


1 Hopt v. People, 110 United States, Sparf v. United States, 156 United 
574, 584; 4 Sup. Ct. 203; reaffirmed in States, 51, 55; 15 Sup. Ct 273. 
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have been voluntary, and was not obtained by putting the prisoner in fear or 
by promises.’’ 

The witness Power, when called, testified positively that no threats were 
made nor any inducements held out to Bram; and this general declaration he 
affirmed and reaffirmed in response to inquiries made by the court and 
the defendant’s counsel. The court therefore properly overruled the ob- 
jection at that time made to his testifying to the statements of defendant, 
It is not suggested that there was error in this ruling, and the facts 
that inducements were held out is deduced only from the testimony sub- 
sequently given by Power of the conversation between him and Bram. 
The first part of that conversation is as follows: ‘‘When Mr. Bram came 
into my office, I said to him: ‘Bram, we are trying to unravel this 
horrible mystery.’ I said: ‘ Your position is rather an awkward one. I have 
had Brown in this office, and he made a statement that he saw you do the mur- 
der.’ He said: ‘He could not have seen me. Where was he?’ I said: ‘He 
states he was at the wheel.’ ‘Well,’ he said, ‘he could not see me from 
there.’ ’’ In this there is nothing which by. any possibility can be tortured into 
a suggestion of threat or a temptation of hope. Power simply stated the obvi- 
ous fact that they were trying to unravel a horrible mystery, and the further 
fact that Brown had charged the defendant with the crime, and the replies of 
Bram were given as freely and voluntarily as it is possible to conceive. 

It is strange to hear it even intimated that Bram up to this time was impelled 
by fear or allured by hope caused in the slightest degree by these statements of 
Power. 

The balance of the conversation is as follows: ‘I said: ‘ Now, look here, 
Bram, I am satisfied that you killed the captain from all I have heard from Mr. 
Brown. But,’ I said, ‘some of us here think you could not have done all that 
crime alone. If you had an accomplice, you should say so, and not have the 
blame of this horrible crime on your own shoulders.’ He said: ‘ Well, I think, 
and many others on board the ship think, that Brown is the murderer; 
but I don’t know anything about it. He was rather short in his 
replies.”» And here, it is argued, was a suggestion of a_ benefit,— 
the holding out of a hope that a full disclosure might somehow inure to 
his advantage. To support this contention involves a refinement of analysis 
which, while it may show marvelous metaphysical ability, is of little weight in 
practical affairs. But, even if it did carry any such improper suggestion, it was 
made at nearly the close of the conversation; and that this suggestion then 
made had a retroactive effect, and’ transformed the previous voluntary state- 
ments of Bram into statements made under the influence of fear or hope, isa 
psychological process which I am unable to comprehend. The only reply 
which Bram made to the question containing this supposed improper sugges- 
tion was this: ‘‘ Well, I think, and many others on board the ship think, that 
Brown is the murderer; but I don’t know anything about it.’’ Can it fora 
moment be thought that such a reply was so significant that permitting it to go 
to the jury compels the putting at naught this protracted trial, and overthrowing 


1 Sparf v. United States, supra. See also Wilson v. United States, 162 
U.S. 613-623; 16 Sup. Ct. 895. 
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the deliberate verdict of the twelve men who heard the evidence and condemned 
the defendant? With all respect to my brethren who are of a different opinion, 
Ican but think that such a contention is wholly unsound, and that in all this 
conversation with Bram there was nothing of sufficient importance to justify 
the reversal of the judgment. 


Boycottinc: Ricat or AcTION ror PersuapInc EMPLOYER TO Dits- 
CHARGE Piarntire — DEcIsION OF THE House or Lorps.— Since the 
decision of the United States Circuit Court of Appeals for the Eighth 
Circuit, in the case of Hopkins v. Oxley Stave Company, twice referred 
to in previous numbers of this publication, the decision of the 
English House of Lords in the case of Allen v. Flood has been offici- 
ally published. We shall describe that case as briefly as possible, and 
then point out the difference between it and the Oxley Stave Company 
ease. The facts of that case were these: In April, 1894, about forty 
boiler-makers (iron men) were employed by the Glengall Iron Company 
in repairing a ship at the dock of that company. They were members 
of a boiler-makers society, which was a trade union, and this society 
objected to the employment of shipwrights on iron work. On April 
12th, the plaintiffs, Flood and Taylor, who were shipwrights, were en- 
gaged by the company in repairing the woodwork of the same ship, 
but were not doing iron work. The boiler-makers, on discovering that 
the plaintiffs had previously been employed by another firm on the 
Thames in doing iron work on a ship, became much excited, and 
began to talk of leaving their employment. One of them, Elliott, 
telegraphed to the defendant Allen, the London ‘‘delegate’’ of 
the boiler-makers society. Allen came up on the 13th, and, being 
told by Elliott that the iron men, or some of them, would leave 
the work at dinner time, replied that if they took the law into 
their own hands, he would use his influence with the counsel of the 
society that they should be deprived of all benefit from the society 
and fund, and that they must wait and see how things were settled. 
Allen then had an interview with Halkett, the Glengall Company’s 
manager, and with Edmonds, its foreman, and the result was that the 
plaintiffs were discharged at the end of the day by Halkett. The 
plaintiffs then brought the present action against Allen, the ‘‘ dele- 
gate’’ of the boiler-makers’ society, for maliciously and wrongfully, 
and with intent to injure the plaintiffs, procuring and inducing the 
Glengall Company to break their contract with the plaintiffs and not 
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to enter into new contracts with them; and for maliciously, etc., intimi- 
dating and coercing the plaintiffs to break, etc.; and also for mali- 
ciously and unlawfully conspiring with others to do the above-named 
acts. The plaintiffs were hired by the Glengall Company “for the 
job,’’ which seems to have been conceded not to have been an employ- 
ment for any definite length of time, nor even a contract which obliged 
the company to retain them in its employment until the ship was 
repaired; but it seems to have been considered that the company had 
the power to discharge them at any time, without giving or having any 
good reason for so doing. The case was tried before Kennedy, J., 
who ruled that there was no evidence of conspiracy or of intimidation 
or coercion, or of breach of contract, the plaintiffs having been engaged 
on such terms that the Glengall Company might lawfully discharge 
them at any time, though, in the ordinary course of things, their 
employment would have continued until the repairs were finished, 
or until the work should slack. In reply to questions put by the 
learned judge to the jury, they found that the defendant mali- 
ciously induced the Glengall Company: (1) to discharge the plaintiffs 
from their employment; (2) not to engage them in its service; and 
that each plaintiff had suffered damages in the sum of 207. They also 
found that the settlement of the dispute was a matter within the discre- 
tion of the defendant. After taking time to consider, Mr. Justice 
Kennedy entered judgment for the plaintiffs in conformity with the 
verdict, for the aggregate sum of 40/. This decision was unanimously 
affirmed by the Court of Appeal, composed of Lord Esher, M. R., and 
Lopes and Rigby, L.JJ. Against this decision the defendant prose- 
cuted the present appeal to the House of Lords. The case was 
originally argued before the following seven law Lords on December 10, 
12, 16 and 17, 1895: Lord Halsbury, L. C., and Lords Watson, Hers- 
chell, Maghachten, Morris, Shand and Davey. On March 25, 26, 29 
and 80, and April 1 and 2, 1897, it was reargued before the same 
Lords, with the addition of Lords Ashbourne and James of Hereford. 
At this argument the following seven judges attended in pursuance of 
a summons of the Lords: Justices Hawkins, Mathew, Cave, North, 
Wills, Grantham, Lawrance and Wright. The case was argued by Mr. 
Cohen, Q. C., and Mr. Robson, Q. C. (with whom was Mr. E. Mor- 
ten), for the appellant (defendant); and by Lawson Watson, Q. C., 
and Rufus Isaacs for the respondents (plaintiffs). At the close of the 
arguments the Lords propounded the following questions to the judges: 
‘* Assuming the evidence given by the plaintiffs’ witnesses to be correct, 
was there any evidence of a cause of action fit to be left to the jury?” 
It is perceived that the form of this question lifted the case above the 
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rulings made by Mr. Justice Kennedy that there was no evidence of 
conspiracy or coercion, and left the learned judges to base their judg- 
ments upon their deductions from the whole case presented by the 
evidence adduced by the plaintiffs. The judges desired time 
to consider, which was granted, and, on June 3, 1897, they 
delivered their opinions seriatim. The following Judges answered 
the question of the Lords in the affirmative,— that there was a good 
cause of action, and that the judgment ought to be affirmed:— 
Hawkins, Mathew, North, Wills, Graham and Lawrance. Mr. Justice 
Wright alone answered the question in the negative. The lords then 
took time for consideration until December 14, 1897, at which time all 
nine of them delivered separate opinions. Six of them were in favor of 
reversing the judgment of the Court of Appeal and directing judgment 
for the defendant, and such was the ordermade. The other three were 
in favor of affirming the judgment of the Court of Appeal. These three 
were Lord Halsbury, L. C., and Lords Ashbourne and Morris. It thus 
appears that in this case there was finally a decision in favor of the right 
of action by a decisive majority of the judicial officers who from first to 
last participated in the case. In favor of the right of action there were 
ten judges and three law lords, thirteen inall. Against the rule of action 
there were one judge and six law lords, sevenin all. This was, therefore, 
a case where seven judges succeeded in overthrowing thirteen. Under 
the doctrine of judicial precedent as it obtains in England,— and such 
would be the rule in this country,— the opinion of the six law lords 
and the one judge, opposed as it is to the opinions of three lords 
and ten judges, becomes, in substance and effect, the law of 
England, until it is overturned by the same ultimate tribunal, or 
changed by an act of Parliament. In the argument of counsel at 
the bar of the lords, but two American cases were cited, and we 
do not see that any were referred to in the opinion delivered by 
the judges and the lords respectively. We have as good materials 
for jurisprudence in this country,— and a good deal of it on this very 
subject,— as they have in England, though not as ancient. Such 
being the neglect of American judicial opinion and extent to which 
the judges of England were divided upon the question involved in this 
remarkable case, we submit that it is not entitled at the hands of the 
bench and bar of America to anything in the nature of a fetish worship. 
It is not binding upon our judges except as persuasive authority. The 
opinions of those judges and lords who took part in the case ought to 
have with us the persuasive influence which the arguments put forth in 
them are entitled to, and no more. If any consideration is to be given 
VOL. XXXII. 30 
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to the weight of mere numbers, there is a preponderance of thirteen 
against seven, or nearly two to one, in favor of the right of action. 
Nor should the highest consideration be given in this country to a 
decision which is opposed to the views of the four judges who partici- 
pated in the case below, and to the views of six out of seven of the 
judges who were summoned to give their opinions at the bar of the 
lords, and from which three out of nine of the lords dissented. On 
the contrary, it seems that, while this decision is authoritative in 
England against a right of action upon the same state of facts, it ought 
really to be regarded in this country as persuasive authority in favor 
of such a right of action. 

Our learned readers will perceive that this decision, while bearing a 
considerable analogy to the Oxley Stave Company case, presents con- 
siderable points of difference from it. In this case there was no con- 
spiracy, though there were some elements of a conspiracy presented by 
the fact of numbers; in the Oxley case the element of conspiracy was 
present, with all the terror inspired by the fact of a large number of 
men acting in concert to a common end. It may be conceded, how- 
ever, that in this respect the two cases are not entirely dissimilar. In 
both cases the action which was held unlawful in the Oxley case, and 
which was held lawful in this case, was taken by a society of workmen 
organized as a trade union. Moreover, in the English case there was 
no evidence of coercion,— there was persuasion merely ; but the Oxley 
case was the case of a ‘‘ boycott,’’ with all its usual accompaniments 
except actual violence. Customers of the plaintiff were visited and 
ordered not to trade with the plaintiff, and were threatened with a loss 
of the trade of the defendants in case they disobeyed this admonition. 
Considering the way trades unions act when they get started, it may 
possibly be that this difference between the two cases is not worth much 
consideration. But it is an element in the English case that there was 
no resolution to strike — no formal declaration of what is called a ‘‘ boy- 
cott;’’ but that the fact merely was that some of the forty boiler- 
makers working upon the ship which was being repaired by the Glen- 
gall Company, threatened to quit work unless the plaintiffs were 
discharged by the Glengall Company, and that, at their instance, the 
defendant Flood, who was a so-called ‘‘ delegate ’’ of their society, in- 
terceded and merely persuaded the manager of the Glengall Company to 
discharge the plaintiffs. It was conceded that the Glengall Company 
had the right to discharge the plaintiffs at any time they might see fit. 
The case therefore was simply this: whether, by the principles of the 
law of England, it is actionable for A. maliciously to persuade B. to 
do something to the injury of C., which B. has a right to do without 
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any persuasion? It was argued that many acts otherwise lawful, be- 
come unlawful when done with malice. We have always regarded the 
contrary as being the better opinion. We have never been able to see 
how a man is to be rendered liable in damages for doing out of malice 
what the law gives him a perfect right todo. If the law gives a right 
to do an act, it is incontrovertible that the motive with which he does 
that act is not the subject of judicial inquiry. This is the ruling prin- 
ciple decided by the House of Lords in the case under consideration. 
The reasoning of the lords may be summed up in the proposition that, 
as the Glengall Company had the right to discharge the plaintiffs at 
any time, the defendant had the right to persuade the Glengall Com- 
pany to discharge them when they did, and this gave no right of action 
against the defendant. We do not believe that this proposition is 
sound. We believe that a malicious interference with a business rela- 
tion subsisting between two persons whereby that relation is broken up 
to the damage of one of them ought to be actionable, not because of 
the motive which prompts the act, but because it is an unjustifiable 
interference with the business of another. 

But the essential distinction between the English case and the 
Oxley case lies here: The cases would have been closely similar 
if, instead of yielding to the persuasion of Flood, the walking 
‘“*delegate,’’ the Glengall Company had refused to discharge the 
plaintiffs, and thereupon the boiler-makers society had threatened 
a ‘boycott’? against the Glengall Company, and the Glengal 
Company had brought a suit in equity to restrain them from en- 
forcing their ‘‘ boycott.’’ In that case, the action would have been 
brought to restrain the defendants from compelling by coercive meas- 
ures, and by the terror which arises from the united action of numer- 
ous irresponsible persons, the plaintiffs to refrain from doing an act 
which they had a perfect right to do — keep certain men in their em- 
ployment. In other words, it would have been simply what the Oxley 
Stave Company case was, a bill for an injunction against a body of 
conspirators to restrain them from compelling the plaintiffs to desist 
from doing what the law gave the plaintiff the right to do. This, it 
will be perceived, is a very different case from an action at law, 
brought to recover damages against a single individual for persuading 
a third party to do something which the third party had a right to do. 

Perhaps we ought toadd that, since seeing the judgments in the case 
of Allen v. Flood, we have received an official copy of the dissenting 
opinion of Mr. Circuit Judge Caldwell, in the Oxley Stave Company 
case. It is an able piece of work, and we may have something further 
to say with reference to that celebrated case. 
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CORRESPONDENCE. 


QUEER MUNIMENT OF TITLE. 


To the Editors of the American Law Review: 

Hon. William L, Chambers, now Chief Justice of Samoa at Apia, formerly 
of Montgomery, Alabama, in writing to me about other things describes the 
queerest muniment of title I ever heard being introduced in court, and the 
facts of which came under his personal observation. Thinking it might be of 
interest to your readers, many of whom are interested in the evolution of laws, 
Iherewith send it to you. He writes:— 

‘‘ The Samoans more than seventy years ago yielded to the persuasions of 
the missionaries and became Christians en masse, and for many years have 
repudiated cannibalism, but the evidence in a ¢ase which came before the Land 
Commission when I was here as Land Commissioner in 1893 is as follows: A 
certain piece of land was claimed by a foreigner under a deed from a well- 
known native chief. Another chief of the same name contested the right of 
the grantor to make the conveyance, claiming in the first instance that the man 
who sold to the foreigner was not entitled to the name. By the Samoan cus- 
tom the right to control and alienate land would pass from one individual to 
another along with the name, which the people of the family or district might 
take away from one individual and bestow upon another at will. It was found 
in the investigation in this case that the name properly belonged to the man 
who sold to the foreigner so far as any evidence before us disclosed, but the 
objector still insisted that the land belonged to him upon a higher ground, 
which, however, he strenuously refused to disclose, simply contenting himself 
with a statement that the land was his. For some time the most we could get 
out of him was that something had occurred way back in Samoan history by 
which the people forfeited their power to take away and bestow the name in 
question upon any one except the lineal descendants of his great-grandfather. 
He would not tell us what this was until we made it clear to him that he would 
lose the land unless he did so. We told him that the Treaty required the 
Commissioners should not only be guided in their investigations and conclu- 
sions by the terms of the Treaty but also by the customs that prevailed in 
Samoa at the time of the transaction. He thereupon told us with much cir- 
cumlocution and apparent reluctance that his great-grandfather in a fight with 
the great-great-grandfather of the grantor had killed and eaten him! That the 
fight was about this very land, and according to the customs of that day this 
gave the land to his great-grandfather individually, and from that time down 
the land passed to his own descendants and was exempt from the communistic 
principle which is practically universal among the natives.”’ 

Judge Chambers further informed me that this was found to be true, and 
upon this evidence the land was awarded to the objector. This was a divesti- 
ture of and an investiture in, in more senses than one. 


ANNISTON, ALA., May 10th, 1898, 


J.J. 
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BURDICK’S CASES ON PARTNERSHIP.— Selected Cases on The Law on Partnership, in- 
cluding Limited Partnerships. By FRANCIS M. BURDICK, Dwight Professor of Law in 
Columbia University School of Law. Boston: Little, Brown, & Company. 1898. One 
yol. Crown, 8vo. pp. 69land xi. Price, cloth, $4.50 net. 

These cases are arranged under nine chapter titles, as follows:— 

The Formation of a Partnership. 

Partnership as to Third Persons. 

The Nature of a Partnership. 

Powers of Partners. ‘ 

Rights and Remedies of Creditors. 

Duties and Liabilities of Partners Inter se. 

Dissolution of Partnerships. 

Accounting and Distribution. 

Limited Partnerships. 

The several chapters are each subdivided intosections. Besides a full Table 
of Contents there is a Table of Cases and an Index. Inasmuch as this collec- 
tion of cases is intended for the use of students, the cases are without head- 
notes stating the points decided. Collections of cases of a like character in 
the principal topics of the law have been rendered necessary by the general 
adoption of the ‘‘ case’ system of teaching law in the leading schools of law 
in this country. The cases in this volume are selected mostly from our Amer- 
ican reports. So far as we are able to judge the selection is well made and 
covers all branches of the law of partnership. 


NOTES ON THE REVISED STATUTES OF THE UNITED STATES.— Supplement to Notes on 
the Revised Statutes of the United States and the subsequent legislation of Congress, 
July 1, 1889-January 1, 1898. By JOHN M. GOULD, author of “ The Law of Waters,” 
etc., and GEORGE F. TUCKER, author of “‘ The Monroe Doctrine,” etc. Boston: Little, 
Brown, and Company. 1898. Royal,8vo. 673 pp. Law sheep, $7.50 net. 

This volume contains the legislation of Congress since July 1, 1889, the 
decisions, for this period, of the Federal and State courts, the rulings of the 
Treasury Department and the Attorney-General’s opinions upon matters under 
the statutes. The plan of arrangement and annotation is the same as that of 
the first volume. That volume is regarded as indispensable to courts and 
lawyers concerned with the statute law of the United States. The two volumes 
furnish an accurate and complete annotation of the Federal statutes down to 
the beginning of the present year; and any one having occasion to consider 
matters within the province of Federal legislation will save a vast amount of 
labor in ascertaining what the present statutes are and what adjudications 
have been hadin respect to these statutes, by using these volumes. They are 
not only labor-saving but essential to any accurate and complete investigation 
of such matters. 
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The decisions referred to in these two volumes are said to number over 
40,000. They are cited with references to the statutes which they interpret. 
The title ‘‘ The Judiciary,’’ is perhaps as important as any, and to this alone 
more than 500 pages are devoted, or nearly one-third of the total matter of the 
two volumes. Under this heading are the important changes made in the jur- 
isdiction of the Federal courts by statutes establishing the Circuit Court of 
Appeals passed 1891. 


PATTISON’S COMPLETE MISSOURI DIGEST.— Embracing volumes 1-137 of the Supreme 
Court Reports and volumes 1-69 of the Reports of the Courts of Appeals. In four vol- 
umes. Volumel. By EVERETT W. PATTISON, of the St. Louis Bar. St. Louis, Mo.: 
The Gilbert Book Company. 1897. 


There are in the library of the St. Louis Law Library Association, according 
to its last catalogue, nine different digests of the reported decisions of the 
courts of Missouri, besides half a dozen indexes. Mr. Pattison (the third in 
order of time) at first digested the Missouri Reports from 1821 to 1872 then to 
1878, and later published a supplement containing the cases from 1890 to 1894. 
The period from 1878 to 1890 being covered by the digests of Mr. Stark and 
Mr. McQuillan. 

Under these circumstances a digest under one alphabet of all the reputed 
decisions of the appellate courts of Missouri from the first to the last published 
volumes of the official reports is indispensable not only to the lawyer who 
must have ready access to the case law in this State, but to such of the Bar of 
Missouri as may already have in their libraries the previous Missouri Digests. 
The want of a complete Digest of this kind has been felt by the Missouri Bar 
for a long time, and its publication will be hailed with delight by many a 
lawyer in the State. 

The publishers have thought fit to bring out the volumes as published, and 
not wait for the printing of the whole work before issuing the first volume. 
The second volume we understand is to appear in the course of a month and 
the complete work to be on the market before the end of the present summer. 

We desire at this time simply to note the beginning of this valuable work. 
During the time between now and its completion we shall examine it with 
care, and try to arrive at a fair conclusion as to whether or not it has covered 
the field in an exhaustive manner — whether or not it has embraced within its 
covers everything in the Missouri Reports worth preserving in Digest form. 
If it has, its value to the Missouri lawyer will be great. The present volume 
contains the titles Abandonment to Dying Declarations; in 946 pages in double 
columns. It is well printed with clear type on good paper. The completed 
work is to be in three more volumes of the same size. J.D. L. 


SAYLES’ TEXAS CIVIL STATUTES, 1897.— Sayles’ Annotated Civil Statutes of the State of 
Texas. By JOHN SAYLES and HENRY SAYLES, of Abilene, Texas. In two Volumes. 
8t. Louis, Mo.: The Gilbert Book Company. 1897. 


John Sayles died last year, and the preface to this work is signed by Henry 
Sayles, but he states that it properly bears the name of John Sayles. John 
Sayles, it is well known, was the author of a previous compilation of the 
Statute Law of Texas, of which this is a revision, with new statutes inserted 
in their proper places. If we remember rightly, the present constitution of 
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Texas provides for public revisions by the legislature, of the Statute Law of 
Texas, at stated periods. Only one such public revision has ever been made, 
and the private revisions of Mr. Sayles, which have been published by the 
publishers of the present work, have supplied the wants of the bench, bar and 
public, in place of an authorized revision. This has worked in opposite direc- 
tions. It has produced some inconvenience in other States of the Union, in 
proving the Statute Law of Texas, where the authorized revision or the orig- 
inal session laws, were not accessible. This has been for the reason that the 
statutes of most of the States prescribe that the statute law of another State 
may be proved by putting in evidence a book purporting to be published by the 
authority of such other State containing the statute sought to be proved. This, 
in strictness, excludes private compilations of the statute law of other States, 
and drives the party seeking to prove a particular statute to the necessity of 
obtaining the official book of statutes in which the particular statute is printed,— 
a thing often difficult, sometimes impossible. On the other hand, a private 
compilation of the statute law of a State, when thoroughly done, as this is, is 
in almost every case better and more trustworthy than those public compila- 
tions hurried through by legislative committees within limited periods of time, 
generally three or four months. Among revisions so-called, of this latter 
class, we may instance the Revised Statutes of Missouri of 1879, and the edi- 
tion of the same statutes issued in 1689. Each of these editions was prepared 
at sessions of the legislature limited by the constitution to one hundred and 
twenty days, that is to say, so limited by a provision that, after the expiration 
of one hundred and twenty days, the members of the legislature should receive 
no more than $1.00 per day for their services. The same is true of the last 
revision of the Statute of Iowa, favorably noticed by us in a former number of 
this Review. 

These hasty public revisions were extraordinary performances, and highly 
complimentary to the skill and diligence of the men to whom they were com- 
mitted, when considering the time limited for the completion of the work in 
each case. But with such limitations of time, mistakes, incongruities, and con- 
tradictions became inevitable; and several have been discovered in the late 
Towa revision. We have heard no complaint of this nature with regard to the 
Texas Statutes, compiled by the late Mr. Sayles, and we have no doubt that the 
profession will find the present revision as satisfactory as previous ones have 
been. 

One feature of this work, which will commend it to practitioners in Texas, 
‘and also to lawyers who have occasion to discover what the law of Texas is 
upon any given subject, is the copious notes of judicial decisions, These anno- 
tations are so thorough and full that these two volumes constitute almost a 
digest of the decisions of all the courts of Texas in the exercise of their civil, 
as distinguished from their criminal, jurisdiction. 

The late John Sayles was the author of works on Texas Procedure, which, as 
is known, is statutory and peculiar. These works were of high authority and 
in constant use in that State. It isnot too much to say that any law book bear- 
ing the name of ‘‘ Sayles ’’ will be purchased by a Texas lawyer without opening 
it. We suppose that Henry Sayles, who signs the preface to the present work» 
is the son of John Sayles; that he has been the constant literary assistant of 
his father; that he has made himself acquainted with the thorough methods of 
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the latter, and that the mantle of the latter has worthily fallen upon him. This 
work is well printed. The publishers of this work have long been favorably 
known to the bench and bar of Texas as the publishers of works of local appli- 
cation and use in that State. 


AMERICAN STATE REPORTS, VOLS. 57, 58.— The American State Reports, containing the 
cases of general value and authority subsequent to those contained in the “‘ American 
Decisions ” and the *“* American Reports,” decided in the Courts of Last Resort of the 
several States. Selected, reported and annotated by A. C. FREEMAN and the Associ- 
ate Editors of the “ American Decisions.”” In two volumes. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law Booksellers. 1897. 


The selection of cases in Volume 57 embraces 136 of the most important 
cases from eighteen volumes of official reports from seventeen States. The 
Index to Cases covers 181 titles of the law. The Index to Notes covers eighty- 
eight titles of the law, the most elaborate being: Withdrawing Assets of Cor- 
porations, pp. 63-84; Estoppel against Married Women, pp. 169-185; Transfers 
of Stock, to what extent may be restricted, pp. 379-396; Partnership Assets, 
the Levy on, ofa Writ against one Partner only, pp. 436-443; Navigable Waters, 
Remedies for Obstruction of, pp. 693-701; Highways by User, pp. 744-766; 
Notice to Attorney as Notice to Client, pp. 914-919. The cases cited in the 
opinions and notes of this volume represent every State in the Union. They 
number over five thousand, and nearly one-half of those referred to are found 
in the American Series of Reports. 

The foregoing description of Volume 57, will nearly fit Volume 58, except 
that the principal notes in the latter volume relate to the following subjects: 
When an Assignment for the Benefit of Creditors is Deemed Fraudulent, and 
the Effect of the Fraud on the Assignment, pp. 74-101; Liability of Lessor 
Railway Corporations to Persons Other than the Lessee, pp. 147-156; Patents 
for Mineral Lands, What Included Therein — Extra-lateral Rights, pp. 263-280; 
Who Are Laborers Within the Statutes Creating Liens and Exemptions in Their 
Favor, pp. 303-208; Criminal Uses of the United States Mails, pp. 595-603; 
When a Condition of Forfeiture in a Policy of Insurance Applies against a 
Mortgagee to Whom the Loss Has been made Payable, pp. 667-673. It must 
not be supposed that the annotations stop with large monographic notes of 
this character; every case is annotated. 


JONES ON EASEMENTS.— A Treatise on the Law of Easements, in Continuation of the 
Author’s Treatise on the Law of Real Property. By LEONARD A. JONES, A. B., LL.B. 
Author of Treatises on Mortgages of Real Property, Mortgages of Personal Property, 
Corporate Bonds and Mortgages, Pledges and Collateral Securities, the Law of Liens, 
the Law of Real Property, and Forms in Conveyancing, etc. New York: Baker, Voorhis 
& Company. 1898. 


This important work, upon which Mr. Jones has been engaged for a long 
time, has at last made its appearance. It is a substantial volume of 829 
printed pages, all told, and carries a citation of about 5,000 cases. The work 
treats of the usual topics assigned in legal classification to the title of Ease- 
ments. The author directs his attention more largely to those of practical 
importance, and gives less consideration to those which involve merely recon- 
dite learning. This is a continuation of the author’s work on Real Property, & 
work which has been received with high favor by the profession. The works 
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of this author have always been held in high repute by the profession, and they 
are constantly cited as standard authority by the judges of all courts through- 
out the country. We have used his works in judicial and professional work for 
many years, and have never found a single case where his citations did not 
aptly sustain his text; and we have no doubt that the same will be found true 
of the present volume. In his preface to the present volume the learned author 
uses the foliowing language :— 


The writer of a text-book often cites cases which are not decisions sustaining the state- 
ments in his text, but only contain dicta, or, perhaps, a discussion of the matter in hand, 
or a reference to it, without any expression of opinion by the court. A writer who under- 
takes to make a reasonably full citation of authorities would be considered much in fault 
if he merely cited those decisions which squarely meet and sustain his text. 


This profession, or confession, was severely challenged by a reviewer in the 
New York Law Journal, signing himself ‘‘T. C.’’ who, in reply to it, used the 
following language :— 

In answer to this we have to say that an author whose notes do not sustain his text is 
guilty of literary false pretenses. A citation of dicta may sometimes be of value as show- 
ing what will probably be the decision of the court when the question comes squarely be- 
fore it. But it should be distinctly indicated that these are dicta and not decisions. Cer- 
tainly no book written on the principle suggested can be safely used in the hurry of a trial, 
or, indeed, at any time. Mr. Jones has done some excellent work, but this theory fille us 


with apprehension for the future. An examination of this volume shows that his practice 
is better than his theory, which he will be wise to abandon as promptly as possible. 


It is apparent to us that the above reviewer has misunderstood the meaning 
of the author in using the above language. His evident meaning is, that if he 
were to confine his citations to such cases as, upon examination, he should 
regard as decisions sustaining his text, and if he should omit to cite all cases 
which contain dicta or arguments sustaining his text, but which do not appear 
to him to decide the proposition to which they are cited, he would be much 
blamed by his readers for omitting the latter. The reason would be that he 
would take it upon himself to decide for them what is decision and what is 
dictum,— a task which the highest courts are unable to decide for themselves, 
even when dealing with their previous judicial work. Nothing is more common 
than for courts to overrule their previous statements of doctrine — statements 
which the profession have universally accepted as their deliberate judgments — 
with the statement that the language employed by them was mere dicta, and 


not necessary to the decision of the particular case. What is dictum and what 


is decision, is often a nice question for casuistry; and surely an author is not 
to be blamed if he cites in support of his text, all cases which support it argu- 
mnentatively, without trying to sift out those which seem to him to support it 
decisively. The difficulty which an author finds in determining what is decis- 
ion and what is argument merely, is greatly increased in cases where several 
judges, agreeing in the judgment rendered, deliver individual opinions, each 
having his own reasons for his conclusion, as is more frequently the case in the 
English courts than our own. Here it is often difficult, if not impossible, to 
say what was the course of reasoning upon which all were agreed. Besides, 
many dicta have all the force of decisions and are adopted as such; as, for in- 
stance, Judge Story’s reasoning in Swift v. Tyson,! where he laid down the 
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doctrine that a negotiable instrument pledged for an antecedent debt is issued 
for value. 

The observation of ‘‘T. C.,’’ in the language above quoted, that where an 
author cites dicta in support of his text it should be distinctly indicated that 
these are dicta and not decisions, shows that “ T.C.’’ has had no practical 
experience in legal authorship. A law book, carrying a considerable number 
of citations, could never be finished if the author were to take upon himself 
the task of pointing out in every case what is dictum and what is decision; 
and, with the possible exception of the first edition of Benjamin on Sales, 
where the learned author founded his text on no more than six or seven hun- 
dred English cases, no law book can be found written upon the visionary plan 
of “*T.C.’? Neither Coke nor Blackstone restricted himself to such a plan, 
The most celebrated law writer still among us is’ Dr. Joel Prentiss Bishop. 
This eminent man, possessing, like Mr. Jones, a thoroughly honest mind, fre- 
quently made the confession which Mr. Jones makes, though in different lan- 
guage. His statement, as we recall it, was something like this: In constructing 
a condensed legal text, and citing a large number of authorities, an author is 
frequently bound to cite to a recognized proposition of law some cases 
which sustain the proposition in full, others which sustain it in one 
part, and others which sustain it in another part,— the whole, when 
taken together, sustaining it, just as a bunch of reeds, when bound 
together into the fascine, will support a very considerable weight. Any other 
manner in dealing with judicial authority is the making of a digest merely. It 
is impossible for the author of a treatise who attempts to collect and aptly 
group a large number of decisions, to differentiate each case, as Mr. Benjamin 
did when dealing with a small number. But the profession will not have a law 
book unless it groups and indexes a large number of decisions; and Mr. Jones 
cites in this book more than twice as many decisions as are cited in any other 
treatise on the law of Easements. 

We agree with ‘*T. C.’’ to the extent that, an author ought not to cite in 
support of his text, decisions which do not sustain it at all, either in respect of 
what the court decides, or in respect of doctrine which it recognizes or appeals 
to in argument; and we do not believe that Mr. Jones has cited any such cases. 

This work is well printed, and is gracefully dedicated to the Hon. James 
Tyndale Mitchell, Justice of the Supreme Court of Pennsylvania, who was an 
old Harvard classmate of the author. S. D. T. 


SHEARMAN & REDFIELD ON NEGLIGENCE, FIFTH EDITION.— A Treatise on the Law of 
Negligence. By THOMAS G. SHEARMAN and AMASAA. REDFIELD. Fifth Edition. Sub- 
stantially rewritten. In two volumes. New York: Baker, Voorhis & Company. 1898, 
This work was originally published in the year 1869. Down to that time, 

unless we are mistaken, no treatise had been written under the title of Negli- 

gence. To single out that branch of the law of torts and make it a subject of 

a special treatise was no doubt regarded as something in the nature of an ex- 

periment. A small edition must have been printed and without stereotyping; 

for in the following year the work appears to have been reprinted, and the 
reprint was the subject of a second copyright. A second edition appeared in 

1874, a third in 1880, and fourth in 1888; and now, after the lapse of ten years 
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since the fourth edition, the work having been for a considerable time out of 
print, the present fifth edition appears. 

The briefest description of the general character of this work will be suffi- 
cient; since previous editions of it are in the possession of all practitioners that 
have much to do with this branch of the law. The former editions of this 
work, according to the practice of its publishers, were printed in larger type 
than that usually employed in printing law books. The present edition is 
printed in type of the usual size.- This has enabled the authors to found sub- 
stantially a new text upon the citation of about 15,000 cases, and to add what 
is said to be the equivalent of about 400 pages of new matter. By using the 
smaller type, however, the present volume has been kept within the compass 
of law volumes of ordinary size. Indeed, its text is compressed within 1,336 

ages. 
. In their advertisement of the work the publishers say that so far from having 
a desire to make the book large, it has been the constant aim of the authors to 
reduce it to the smallest size consistent with the greatest usefulness. With 
this end in view, they have made the utmost effort to compress statements of 
doctrine, to avoid repetition, and to exclude unnecessary citations, while at 
the same time, taking care to omit nothing that would add to the value of the 
book. We regret to find in this advertisement the statement that present result 
has been achieved “ after throwing out many cases referred to in former 
editions.” In their preface to the present edition the learned authors say: 
“More than 20,000 reported decisions (for the most part omitted altogether 
from the official reports), have been excluded, as being unnecesary; because, 
on examination, they were found to be mere reaffirmations of some general 
principle, already amply illustrated by cited cases in the same jurisdiction, and 
the facts involved were not sufficiently novel to justify expanding the notes to 
the great length which their citation would involve.’? Considering the wide 
range of subjects covered by this work, and with a somewhat extended knowl- 
edge of the matter, we are prepared to credit the statement that there are 
more than 20,000 reported decisions upon the subjects considered in this 
work which are not here cited; but the statement that these 20,000 decis- 
ions have been for the most part omitted altogether from the official reports, 
evidently involves a serious misapprehension. We doubt whether out of 
this 20,000 more than 2,000 would be found, on a careful examination, not 
to be officially reported. Speaking from memory, and not from a partic- 
ular survey, we recall two States only in which all the decisions of the 
highest courts are not officially reported either in full or in the form of 
an abstract,— Pennsylvania and Kentucky. A portion of the decisions of the 
New York Court of Appeals are unfortunately reported only in the form of 
abstracts; and this was the case for a time with the St. Louis Court of Appeals. 
But in New York everything seems now to be reported officially,— even the 
opinions of judges ad nisi prius passing upon motions for a new trial. In 
Tevising a work of this kind, with the purpose of keeping it substantially 
within the same compass as within the last previous edition, the authors must 
have felt the necessity of confining themselves to a given volume or number of 
cases. But it seems to us that they made a serious mistake in exscinding any 
cases decided by courts of appeal, and given in their previous editions. In 
spite of all that can be said about the evils of case law and case lawyers, the 
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truth is that under our doctrine of judicial precedents, lawyers and judges 
want the cases. It is true that it is the misfortune of the profession that too 
many cases have turned lawyers, in making their briefs and printed arguments, 
into the compilers, rather than reasoners. But they cannot afford to omit to 
cite the pertinent and authoritative cases, especially when decided in their own 
jurisdiction. At the same time, nothing is a greater mistake in the author of 
a brief, than to cite long rows of cases under general propositions of law. As 
a rule, the Judge will, if he is competent, recognize the proposition, if sound; 
and if he is in doubt, he will not have time to do more than examine a few 
cases, unless he is writing a dissenting opinion; for dissenting opinions are 
generally learned and exhaustive. Nor are lawyers willing to have a legal 
author or compiler assist them by telling them what cases are the best and 
what are of little or no value. They want the author to collect all the cases,— 
especially all the cases in their particular jurisdiction,— to group them prop- 
erly, and to present them so that the practitioner himself can, in making his 
brief, easily find them, and decide for himself which of them, for the purposes 
of his argument, are most available. Our. judgment is, that after stating the 
law clearly and correctly, the next office of a legal author should be to support 
his statements by as many judicial precedents as he can draw from all Anglo- 
American jurisdictions. If he is writing a volume to be used merely by teachers 
aud students of the law, his office will be different; he will then discharge his 
duty by stating his legal propositions with care, by assuring himself of the cor- 
rectness of his statements, and by supporting them with a limited number of 
authoritative citations. 

In the preparation of these volumes there has certainly been a great compres- 
sion. To state the doctrine of 15,000 cases and to give probably 40,000 sepa- 
rate citations in the compass of 1,336 pages must have imposed a severe task, 
even upon capable and well-disciplined minds. This has been in part achieved 
by building up the notes so that on many pages the double columns of marginal 
notes in smaller type run nearly, or quite, to the top of the page. Many of the 
notes contain, after a bare citation of the case, a few words in brackets, 
giving a suggestion of the facts upon which the case proceeded. This strikes 
us as having been a happy idea, well devised to assist the searcher and to save 
space. 

This work, now nearly thirty years old, has always afforded great assistance 
to the bench and bar, and has always been held in high esteem by them. It has 
been constantly cited as authority by the judges of the highest American courts, 
and in all jurisdictions, Federal, State and territorial. It is so well and favor- 
ably known to the bench and bar that any extended commendation of it would 
be justly deemed a waste of words. 


GENERAL DIGEST, ANNOTATED. New Series, Vol. IV, 1897.— Rochester, N. Y.: The Law- 

yers’ Co-Operative Publishing Company. 1896. 

This volume purports to cover all the reported decisions of all the courts of 
the United States, of the higher courts of England, and of the Supreme Court of 
Canada, with many important cases from other Canadian courts; including all 
officially reported cases, and all cases not to be officially reported, which were 
first published between July Ist, 1897, and January Ist, 1898. Upon the ques- 
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tion whether it contains all the reported decisions of the higher courts of En- 
gland and the Supreme Court of Canada, we doubt; but the publishers assure 
that our doubts are ill-founded. Turning over the pages of this volume, we 
discover very few English and Canadian cases, and this has been our experience 
with previous volumes. The reason is said to be that very few decisions are 
rendered by the courts of those countries which are of general application in 
this country. The publishers of this Digest claim to include in it all decisions 
of the House of Lords, the English Court of Appeal, and the Supreme Court of 
Canada, not even excluding those depending exclusively on local statutes which 
have no counterpart, to any considerable extent, in this country. If this pro- 
gramme is faithfully carried out, it greatly enhances the value of this work to 
American practitioners. 

A new feature, introduced for the first time in this volume, consists in giving 
the abbreviated name of the State or country within which the decision digested 
in each paragraph was rendered, in brackets and in bold-face type, at the com- 
mencement of the paragraph. 

These bold-face abbreviations are of great value, because they enable the 
searcher to put his finger upon his own State, and to pick out the more readily 
the decisions of his own court there digested. 

When it comes to American decisions, this series seems to digest everything 
as fast as it is officially reported, even the decisions of courts of first instance, 
published in various series in Pennsylvania, New York, Ohio, and some other 
States. The publishers undertake to draw a distinction between different 
classes of courts, in regard to their dignity, by putting in smaller type the 
decisions of those courts which are supposed to be subordinate, or intermedi- 
ate; and in doing this they make several obvious mistakes. The decisions of 
the New York Appellate Division are thus relegated to agate, whereas the Court 
of Appeals of that State has but a limited appellate jurisdiction over the Appel- 
late Division. The decisions of the Missouri Court of Appeals are printed in 
the same way, whereas the Supreme Court of Missouri has no appellate juris- 
diction over that court, except in a few very special cases. This, however, is 
a matter of no great importance. If the adjudications of the courts continue 
to multiply and swell, as they are now doing, the publishers of this Digest will 
be obliged to reduce everything to agate, and to resort to three columns, and 
to print without leading, so that their books will look like that famous French 
series of reports called ‘* Dalloz.” 

Two or three observations ought, in justice, to be made with reference to 
this Digest, to show its immeasurable superiority over any other attempt of 
the kind. In the first place, it consists of a double series, a preliminary series 
issued quarterly, which digests the decisions of all the courts in this country 
as fast as they are published in the unofficial reports, like the ““Reporter System ”’ 
of the West Publishing Company, and the ‘‘ Lawyers’ Reports Annotated,”’ pub- 
lished by the publishers of this Digest. The second series consists of a perma- 
nent Digest in two volumes each year, which includes only decisions which have 
been officially reported. In this way, decisions which, after being reported in 
the unofficial reports, are set aside and rehearings granted, and which are 
changed on rehearing, or settled and dismissed by the consent of the parties, 
and in which the original opinions would therefore be misleading,— are not 
included. The publishers of this series, imitating the publishers of the 
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«American State Reports,’’ have wisely determined not to present anything 
within its lids which is reported unofficially, until it has received the stamp of 
authenticity by being so reported. In this way practitioners and judges are 
saved from a good many pitfalls. Another feature of this Digest is that it not 
only cites, in every case, the volume and page of the official report, where the 
case is to be found iu full, but it also cites every unofficial publication in which 
itis printed. This feature — and especially in so far as it cites the reporter 
system —is of great value to practitioners, many of whom have in their 
libraries the entire reporter system, but cannot afford the expense of all the 
official reports of the different courts in this country. A third device of great 
and increasing value is that of annotating many of the paragraphs. It is true 
that many of these annotations consist in a reference to the decisions in other 
jurisdictions, cited by the judge who writes the opinion. Many of them, on the 
other hand, are compiled from original sources. For example, on page 989, 
under the head of liens, a decision in Arkansas is digested, to the effect that 
one who furnishes material for the improvement of land leased for a term of 
years, under a contract with the less ee, is‘entitled to alien thereof on the lease. 
hold estate.1 Below this paragraph there is found in brackets, under the cap- 
tion of * Creation of Liens by Tenant,’’ a citation of no less than fifteen cases, 
all of them modern, some of them recent. This is not an unfair specimen of 
the extent to which this department of work on this volume has been carried. 
In fact, on page 1049-50, we find one group of citations filling the space ofa 
whole column. This volume is supplemented by a table of cases digested, 
which, though indispensable in a text-book, is not of so much value in a digest- 
But, what is of prime value in a digest, it gives a table of cases criticised, dis- 
tinguished, overruled, reversed, limited, etc. Many a pitfall would be saved if 
such special tables of cases were more frequently consulted than they are. 
Great pains was taken by a rival publishing house to acquaint the profession 
with the fact that that house had succeeded in enjoining the Lawyers’ Co-oper- 
ative Publishing Company for a violation of their copyright, in their seventh 
volume, which covered the year 1892. Suit was instituted in the United States 
Circuit Court for the Western District of New York, and it was found as a fact 
that infringements had taken place in about three hundred and fifty paragraphs, 
and these were ordered to be exscinded, which was done. On an appeal to the 
United States Circuit Court of Appeals, for the Second Circuit, the court took 
the view that it was for the publishers to justify the use of every paragraph. In 
other words the order enjoined the publication of the book, except in so far as 
they could show that the paragraphs did not infringe the rights of the complain. 
ants. The fact was that one man, employed by the Lawyers’ Co-operative Pub- 
lishing Company, had made an unlawful use of the syllabi of the ‘ National 
Reporter System,” in about one thousand cases out of about eighteen thousand 
contained in the volume. This was wholly unknown to the publishers. The 
publishers of law books have not infrequently been put to embarrassment by 
the thefts of their authors, or more frequently of sub-authors employed by 
their authors — the publishers being wholly innocent. Such appears to have 
been the case here. To avoid this in future, the Lawyers’ Co-operative Pub- 
lishing Company adopted the plan of having a piece of blue paper pasted over 


1 Meek v. Parker, 63 Ark. 367; s. c. 388 S. W. Rep. 900. 
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the syllabus, in every instance, before the case was sent to their digesters, so 
that they were compelled to make their own abstracts. In our judgment, the 
superior quality of the abstracts and the general uniformity of style which one 
discovers in them, which characterizes the new series of the General Digest, 
have been largely due to this practice. The eye of the digester is not allowed 
to wander, for a single moment, upon a syllabus prepared by someone else. 


AMERICAN NEGLIGENCE CAsEs.— [Cited Am. Neg. Cas.] A Complete Collection of All 
Reported Negligence Cases Decided in the United States Supreme Court, the United 
States Circuit Courts of Appeals, all the United States Circuit and District Courts, and 
the Courts of Last Resort of all the States and Territories, from the earliest times, 
with Selections from the Intermediate Courts. Topically arranged with notes of En- 
glish Cases and Annotations. Prepared and edited by T. F. HAMILTON, of the New 
York Bar. New York: Remick, Schilling & Co. 1895. 


AMERICAN NEGLIGENCE REPORTS: CURRENT SERIES.— (Cited Am. Neg. Rep.j All the 
Current Negligence Cases Decided in the Federal Courts of the United States, the Courts 
of Last Resort of all the States and Territories and Selections from the Intermediate 
Courts. Together with notes of English Cases and Annotations. Edited by JOHN M. 
GARDNER, of the New York Bar. New York: Remick & Schilling. 1897. 

The first of these two series of cases was commenced in the fall of the year 
1895, and already embraces seven volumes. We understand the design to be to 
reprint all American cases on the subject of Negligence, decided in courts of 
last resort, arranged according to topics or subjects of litigation. For instance, 
the first volume begins with the subject of ‘‘ Animals,’’ and the last ends in the 
title ‘Carriers of Persons.’? The second series, called ‘‘ Current Series,” 
begins with the year 1897, at which date the first series ends, and reports 
decisions of all the courts chronologically. The purpose of the two series is to 
reprint all the cases bearing upon the subject of Negligence, decided in the 
various State and Federal courts of the United States. In entering upon so 
extensive a programme, it is a subject of regret that it had not been made even 
wider, by including, at least, all the leading negligence cases decided in the 
English courts, and especially those decided in courts of appeal. A justifica- 
tion for this publication is found in the enormous masses of litigation founded 
upon negligence. This has so multiplied with the introduction of steam as a 
means of transportation and of propelling machinery, that it is safe to say that 
the number of American cases consisting of actions for damages founded upon 
negligence, now exceeds 3,000 a year. To undertake the reprinting all the 
cases founded upon negligence must have been appalling even to men of the 
evident courage and enterprise which the publishers of this series have exhib- 
ited; for they present large numbers of such decisions rendered by courts of 
subordinate jurisdiction in the form of abstracts only, and many decisions of 
courts of last resort are so presented. This, in our judgment, impairs the 
value of the work, though it may have been unavoidable. In the ‘‘ Current 
Series’? cases are reported as soon as they are unofficially pubiished, without 
waiting for their publication in the official series of reports of the particular 
jurisdiction. This, in our judgment, is unobjectionable, since experience has 
shown that rehearings are frequently granted in cases after opinions are deliv- 
ered; that the opinions are recalled and the cases settled out of court; or, 
after reargument, are decided the other way, so that the opinion of the court 
first delivered comes to nothing, is not a record, and has no real value as an 
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authority. In view of this fact, the Bancroft-Whitney Company, in their 
American State Reports, decline publishing any decision until it has been first 
officially published, and in this we think they are right, seeing that their series 
is intended to have a permanent value. For the same reason, the Lawyers’ 
Co-Operative Publishing Company do not now include in their final semi-annual 
Digest any decision that has not been officially reported; all decisions are, 
however, digested in their paper bound quarterly books. 

To each of the volumes before us there is a separate preface. In these pref. 
aces acknowledgments are constantly made to the able servicesof Mr. Walter 
J. Eagle and Mr. Alfred J. Hook, the former gentleman being a pupil of the 
late Austin Abbott, and the latter being the Assistant Librarian of the Brooklyn 
Law Library. As the ostensible editors are engaged in active practice, we 
shrewdly suspect that these gentlemen are the real editors. 

One novel feature of these volumes will delight the purely case lawyer. It 
consists of a table of cases classified according to the nature of the accident, 
such as, ‘‘ Abusive Language,” * Alighting from Cable Cars,” ** Alighting from 
Horse Cars; ”’ Assisting Brakemen,”’ Backing Engine; ‘* Back Injured,” 
“ Baggage,” ** Beer Wagon,” “ Bicycles,’ Blasting,’’ Branding Cattle; ” 
Breast Injured,” “‘ Bridge,” etc. Our readers will recall the anecdote of a 
country lawyer in Indiana at an early day, who brought an action of replevin 
before a justice of the peace fora hog. To show that the action was not ten- 
able, the lawyer on the other side arose and proposed to read to his honor “a 
case on all fours with the case at bar,’’ consisting of a decision from Black- 
ford’s Indiana Reports. When he had finished reading, the plaintiff’s lawyer 
took the book and passed it up to the seat of justice with this observation: 
‘This case is of no authority for the decision of the case before the court. 
This was a lawsuit about a cow. The case before the court is a lawsuit 
about a hog.’? Then, turning to the defendant’s lawyer with a sneer, he said: 
‘‘ Bring us a Hog case.’? The learned justice ruled that the point was well 
taken and gave judgment for the defendant. The moral of this is that, to the 
case lawyer and the case judge it is not enough to satisfy the doctrine of stare 
decisis that two cases are ‘‘ on all fours with each other;”’ they must both be 
* hog cases.’’? The object of this classified table of cases is to give the strictly 
case lawyer a “ hog case.’’ If his case is about abusive language, or “ alight- 
ing from a cable car,’”? or “backing engine,’’ or ‘‘ baggage,’ or ‘ beer 
wagon,’ or “ bridge,’’ etc., etc., he can turn to the indexes of these volumes 
and pull out an abundance of ‘‘ hog cases’ where the accident was of the 
same nature. 

These volumes also carry an alphabetical table of cases and a general index, 
arranged according to the legal titles, which seems to be well constructed. 


JUSTICE WILLIAM W. GOODRICH. 
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